WD RECG 12-8-05 Thursday
T % . > Vol. 70  No. 235 Dec. 8, 2005

Pages 72881-73122

ISUET

0

Mederal Re 0



II Federal Register/Vol. 70, No. 235/ Thursday, December 8, 2005

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (44 U.S.C. Ch. 15) and the regulations of the Administrative
Committee of the Federal Register (1 CFR Ch. I). The
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402 is the exclusive distributor of the official
edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public reguﬁ)ations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having %eneral
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.archives.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register www.gpoaccess.gov/
nara, available through GPO Access, 1s issued under the authority
of the Administrative Committee of the Federal Register as the
official legal equivalent of the paper and microfiche editions (44
U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each day

the Federal Register is published and includes both text and
graphics from Volume 59, Number 1 (January 2, 1994) forward.

For more information about GPO Access, contact the GPO Access
User Support Team, call toll free 1-888-293-6498; DC area 202-
512-1530; fax at 202-512-1262; or via e-mail at gpoaccess@gpo.gov.
The Support Team is available between 7:00 a.m. and 9:00 p.m.
Eastern Time, Monday-Friday, except official holidays.

The annual subscription price for the Federal Register paper
edition is $749 plus postage, or $808, plus postage, for a combined
Federal Register, Federal Register Index and List of CFR Sections
Affected (LSA) subscription; the microfiche edition of the Federal
Register including the Federal Register Index and LSA is $165,
plus postage. Six month subscriptions are available for one-half
the annual rate. The prevailing postal rates will be applied to
orders according to tllije delivery method requested. The price of

a single copy of the daily Federal Register, including postage,

is based on the number of pages: $11 for an issue containing

less than 200 pages; $22 for an issue containing 200 to 400 pages;
and $33 for an issue containing more than 400 pages. Single issues
of the microfiche edition may %e purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: New Orders, Superintendent of Documents, P.O.
Box 371954, Pittsburgh, PA 15250-7954; or call toll free 1-866-
512-1800, DC area 202-512-1800; or go to the U.S. Government
Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 70 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Printing Office,
Washington DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche
Assistance with public subscriptions

202-512-1800
202-512-1806

General online information 202-512-1530; 1-888-293-6498

Single copies/back copies:
Paper or fiche
Assistance with public single copies

FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-512-1800
1-866-512-1800
(Toll-Free)

202-741-6005
202-741-6005



11

Contents

Federal Register
Vol. 70, No. 235

Thursday, December 8, 2005

Agricultural Marketing Service
RULES
Walnuts grown in

California, 72892-72895

Agriculture Department

See Agricultural Marketing Service

See Animal and Plant Health Inspection Service

See Commodity Credit Corporation

See Cooperative State Research, Education, and Extension
Service

See Forest Service

Animal and Plant Health Inspection Service
RULES
Plant-related quarantine, foreign:
Fruits and vegetables importation; list, 72881-72892
NOTICES
Environmental statements; availability, etc.:
Oral Rabies Vaccine Program, 72977-72978

Army Department
NOTICES
Privacy Act; systems of records, 72996-72999

Centers for Disease Control and Prevention

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 73006—73009

Centers for Medicare & Medicaid Services
See Inspector General Office, Health and Human Services
Department

Coast Guard
PROPOSED RULES
Drawbridge operations:
Connecticut, 72967-72969
Regattas and marine parades:
Volvo Ocean Race (2005-2006), 72964—72967
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 73019-73020

Commerce Department

See Industry and Security Bureau

See International Trade Administration

See National Oceanic and Atmospheric Administration
See Patent and Trademark Office

Committee for the Implementation of Textile Agreements
NOTICES
Cotton, wool, and man-made textiles:
Ukraine, 72992-72993
Textile and apparel categories:
North American Free Trade Agreement; commercial
availability—
Chenille fabric of acrylic fiber, 72994
Nonwoven wipes made from viscose rayon staple fiber,
72993-72994

Commodity Credit Corporation
NOTICES
Tobacco transition assessments, 72979-72981

Cooperative State Research, Education, and Extension
Service

NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 72982

Defense Department
See Army Department
See Navy Department
RULES
Organizational charters:
DoD education activity; CFR part removed, 72917
NOTICES
Civilian health and medical program of uniformed services
(CHAMPUS):
TRICARE program—
Mental health rate updates (2006 FY), 72994-72995
Meetings:
Defense Acquisition Performance Assessment Project,
72995-72996
Privacy Act; systems of records, 72996

Education Department
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 73001-73003
Grants and cooperative agreements; availability, etc.:
Special education and rehabilitative services—
Training and Information for Parents of Children with
Disabilities Program/Parent Training and
Information Centers, 73003

Employment and Training Administration
NOTICES
Adjustment assistance; applications, determinations, etc.:
AM.S.E.A., Inc., 73031
Agilent Technologies, Inc., 73032
C & J Jewelry Co., 73032
CIBA Specialty Chemicals Corp., 73032
Dunlop Slazenger Manufacturing LLC, 73032
General Electric Newark Quartz, 73032-73033
Joan Fabrics Corp., 73033
Milwaukee Electric Tool Corp., 73033
Prewett Hosiery Sales et al., 73034-73035
Science Applications International Corp., 73035
Reports and guidance documents; availability, etc.:
Permanent Labor Certification Program; Hurricanes
Katrina, Rita, and Wilma; training and employment
guidance letter, 73035-73037

Energy Department
NOTICES
Committees; establishment, renewal, termination, etc.:
National Petroleum Council, 73003
Environmental statements; availability, etc.:
Gilberton coal-to-clean fuels and power project, PA,
73003-73005



v Federal Register/Vol. 70, No. 235/ Thursday, December 8, 2005/ Contents

Environmental Protection Agency
RULES
Air pollution control; new motor vehicles and engines:
Evaporative emissions, dynamometer regulations, and
vehicle labeling; technical amendments, 72917—
72930
PROPOSED RULES
Air pollutants, hazardous; national emission standards:
Miscellaneous organic chemical manufacturing, 73098—
73122
Air pollution control; new motor vehicles and engines:
Evaporative emissions, dynamometer regulations, and
vehicle labeling; technical amendments, 72970—
72973

Executive Office for Inmigration Review

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 73030-73031

Executive Office of the President
See Trade Representative, Office of United States

Federal Aviation Administration
RULES
Airworthiness directives:
Empresa Brasileira de Aeronautica, S. A. (EMBRAER),
72902-72904
Class D airspace
Correction, 72905
Jet routes, 72905-72906
PROPOSED RULES
Airworthiness directives:
BAE Systems (Operations) Ltd., 72938-72939, 72942—
72945
Boeing, 72939-72942
Cirrus Design Corp., 72945-72947
Hamilton Sundstrand, 72947-72949
Colored Federal airways, 72949-72950
Offshore airspace areas, 72950—72952
NOTICES
Reports and guidance documents; availability, etc.:
Environmental qualification; application standardization
and clarification; policy statement, 73059

Federal Election Commission
NOTICES
Meetings; Sunshine Act, 73005

Federal Emergency Management Agency
NOTICES
Disaster and emergency areas:

Kentucky, 73020-73021

Federal Railroad Administration
PROPOSED RULES
Passenger equipment safety standards:
Miscellaneous amendments and safety appliances
attachment, 73070-73095

Federal Reserve System
NOTICES
Banks and bank holding companies:
Change in bank control, 73005
Formations, acquisitions, and mergers, 73005-73006

Fish and Wildlife Service

PROPOSED RULES

Endangered and threatened species:

Findings on petitions, etc.—

Greater and lesser Adams Cave beetles, 72973-72976

NOTICES

Endangered and threatened species permit applications,
73021-73022

Food and Drug Administration
RULES
Food additives:
Direct food additives—
Synthetic fatty alcohols, 72906-72908
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 73009-73010
Reports and guidance documents; availability, etc.:
Nucleic acid based in vitro diagnostic devices for
detection of microbial pathogens, 73010-73011

Forest Service
NOTICES
Meetings:
Resource Advisory Committees—
Mendocino County, 72982—-72983

Geological Survey
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 73022
Meetings:
Water Information Advisory Committee, 73023

Health and Human Services Department

See Centers for Disease Control and Prevention

See Food and Drug Administration

See Health Resources and Services Administration

See Inspector General Office, Health and Human Services
Department

See National Institutes of Health

See Substance Abuse and Mental Health Services
Administration

NOTICES

Meetings:

Blood Safety and Availability Advisory Committee, 73006

Health Resources and Services Administration

NOTICES

National Vaccine Injury Compensation Program:
Petitions received; list, 73011-73015

Homeland Security Department

See Coast Guard

See Federal Emergency Management Agency
See Transportation Security Administration

Housing and Urban Development Department
RULES
Public and Indian housing:
Public housing development—
Purpose and scope; CFR correction, 72908

Indian Affairs Bureau

NOTICES

Grants and cooperative agreements; availability, etc.:
Tribal Self-Governance Program, 73023



Federal Register/Vol. 70, No. 235/ Thursday, December 8, 2005/ Contents

Industry and Security Bureau
NOTICES
Export transactions:
List of unverified persons in foreign countries; guidance
to exporters as to red flags; correction, 72983-72984

Inspector General Office, Health and Human Services
Department

NOTICES
Reports and guidance documents; availability, etc.:
Public Health Service research awards; compliance
program guidance, 73015

Interior Department

See Fish and Wildlife Service

See Geological Survey

See Indian Affairs Bureau

See Land Management Bureau

See National Park Service

See Surface Mining Reclamation and Enforcement Office

Internal Revenue Service
RULES
Income taxes:
Passive foreign investment company purging elections;
guidance, 72914-72917
Income taxes:
Passive foreign investment company purging elections;
guidance, 72908-72914
PROPOSED RULES
Excise taxes:
Pension excise taxes; Health Saving Accounts; employer
comparable contributions
Correction, 72953—-72954
Income taxes:
Passive foreign investment company purging elections;
guidance; cross-reference, 72952-72953
Procedure and administration:
Electronic tax administration; disclosure and use of tax
return information by tax return preparers; section
7216 update, 72954-72964
NOTICES
Agency information collection activities; proposals,
submissions, and approvals, 73067-73068

International Trade Administration
NOTICES
Antidumping:
Hot-rolled carbon steel flat products from—
Romania, 72984-72988
Stainless steel sheet and strip in coils from—
France, 72988-72989
Tariff rate quotas:
Worsted wool fabrics, 72989-72990

International Trade Commission
NOTICES
Import investigations:
Granular polytetrafluoroethylene resin from—
Italy and Japan, 73026
High-brightness light emitting diodes and products
containing same, 73026-73027
Personal computers, monitors, and components, 73027
Tin- and chromium-coated steel sheet from—
Japan, 73027-73028

Justice Department
See Executive Office for Immigration Review

See Justice Programs Office
NOTICES
Americans with Disabilities Act; certifications:
North Carolina Accessibility Code; equivalency
certification determination, 73028-73029
Pollution control; consent judgments:
Atlas Roofing Corp., 73029-73030
Hinkle, Gary C., et al., 73030

Justice Programs Office

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 73031

Labor Department
See Employment and Training Administration

Land Management Bureau
NOTICES
Environmental statements; record of decision:
Thermal Energy Co., preference right lease applications;
San Juan County, NM, 73023-73024

Maritime Administration

NOTICES

Deepwater ports; license applications:
Pearl Crossing LNG Terminal LLC, 73059

National Credit Union Administration
RULES
Truth in savings:
Bounced-check or courtesy overdraft protection, 72895—
72902

National Highway Traffic Safety Administration
NOTICES
Motor vehicle defect proceedings; petitions, etc.:
Strickland, Ronald; petition denied, 7305973061
Motor vehicle safety standards; exemption petitions, etc.:
Nonconforming vehicles—
Import eligibility determinations, 73061-73062

National Institutes of Health
NOTICES
Comumittees; establishment, renewal, termination, etc.:
Board of Scientific Counselors, National Center for
Biotechnology Information, and National Library of
Medicine, 73015
Meetings:
National Center for Research Resources, 73015—-73016
National Heart, Lung, and Blood Institute, 73016
National Institute of Allergy and Infectious Diseases,
73017
National Institute of Arthritis and Musculoskeletal and
Skin Diseases, 73016—73017
National Institute of Environmental Health Sciences,
73017
National Institute on Drug Abuse, 73016—-73018
National Library of Medicine, 73018-73019

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Northeastern United States fisheries—
Haddock, 72934-72937
Summer flounder, 72934



VI Federal Register/Vol. 70, No. 235/ Thursday, December 8, 2005/ Contents

National Park Service

NOTICES

National Register of Historic Places; pending nominations,
73024

Navy Department
NOTICES
Inventions, Government-owned; availability for licensing,
72999-73000
Patent licenses; non-exclusive, exclusive, or partially
exclusive:
Expression Pathology, Inc., 73000-73001

Office of United States Trade Representative
See Trade Representative, Office of United States

Patent and Trademark Office

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 72990-72992

Research and Special Programs Administration
RULES
Hazardous materials transportation:
Shippers; shipment and packaging requirements—
Compressed gases in cargo and portable tanks; CFR
correction, 72930

Securities and Exchange Commission

NOTICES

Self-regulatory organizations; proposed rule changes:
American Stock Exchange LLC, 73039-73042
Chicago Board Options Exchange, Inc., 73042-73044
Options Clearing Corp., 73044-73047

Applications, hearings, determinations, etc.:
MGI Funds & Mercer Global Investments, Inc., 73037—

73039

State Department
NOTICES
Grants and cooperative agreements; availability, etc.:
Professional Exchanges Program, 73047-73056
Omnibus Diplomatic Security and Antiterrorism Act:
Attacks in Iraq on diplomatic security special agent and
seven security contractors; Accountability Review
Board examination, 73056
Presidential permit applications:
Commercial border crossing at San Luis, AZ, 73056

Substance Abuse and Mental Health Services
Administration

NOTICES
Federal agency urine drug testing; laboratories suspended
from certification:
Sciteck Clinical Laboratories, Inc., 73019

Surface Mining Reclamation and Enforcement Office

NOTICES

Agency information collection activities; proposals,
submissions, and approvals, 73024-73026

Textile Agreements Implementation Committee
See Committee for the Implementation of Textile

Agreements

Trade Representative, Office of United States
NOTICES
U.S.-Chile Free Trade Agreement; dispute settlement

rosters; applications invitation, 73056—73058

Transportation Department

See Federal Aviation Administration

See Federal Railroad Administration

See Maritime Administration

See National Highway Traffic Safety Administration
See Research and Special Programs Administration
NOTICES

Aviation proceedings:

Agreements filed; weekly receipts, 73058

Transportation Security Administration
RULES
Civil aviation security:

Prohibited items in airport sterile areas, aircraft cabins, or
in passengers’ checked baggage; small scissors and
tools removed from prohibited items list, 72930—
72934

Treasury Department

See Internal Revenue Service

NOTICES

Agency information collection activities; proposals,

submissions, and approvals, 73062-73063

Reports and guidance documents; availability, etc.:

Anti-Terrorist Financing Guidelines: Voluntary Best
Practices for U.S.-Based Charities, 73063—73067

Separate Parts In This Issue

Part Il
Transportation Department, Federal Railroad

Administration, 73070-73095

Part lll
Environmental Protection Agency, 73098-73122

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 70, No. 235/ Thursday, December 8, 2005 / Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

7 CFR
305...

319... ..72881
984 ... 72892
12 CFR
TO7 e 72895
14 CFR
39 e 72902
71 (2 documents) ............ 72905
Proposed Rules:
39 (5 documents) ........... 72938,
72939, 72942, 72945, 72947
71 (2 documents) ........... 72949,
72950
21 CFR
172 e 72906
24 CFR
9471 72908
26 CFR
1 (2 documents) ............. 72908,
72914
602 (2 documents) ......... 72908,
72914
Proposed Rules:
T 72952
54. 72953
301... 72954
32 CFR
346 72917
33 CFR

50 CFR
648 (2 documents) .......... 72934

Proposed Rules:



72881

Rules and Regulations

Federal Register
Vol. 70, No. 235

Thursday, December 8, 2005

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 305 and 319

[Docket No. 03—048-2]

Importation of Fruits and Vegetables

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the fruits
and vegetables regulations to list a
number of fruits and vegetables from
certain parts of the world as eligible,
under specified conditions, for
importation into the United States.
Many of these fruits and vegetables have
been eligible for importation under
permit, but were not specifically listed
in the regulations. All of the fruits and
vegetables, as a condition of entry, will
be inspected and subject to treatment at
the port of first arrival as may be
required by an inspector. In addition,
some of the fruits and vegetables will be
required to be treated or meet other
special conditions. We are also
recognizing areas in several countries as
free from certain fruit flies; adding,
modifying, or removing certain
definitions; modifying existing
treatment requirements for specified
commodities; and making other
miscellaneous changes. These actions
will improve the transparency of our
regulations while continuing to protect
against the introduction of quarantine
pests through imported fruits and
vegetables.

EFFECTIVE DATE: December 8, 2005.

FOR FURTHER INFORMATION CONTACT: Ms.
Donna L. West, Senior Import
Specialist, Commodity Import Analysis
and Operations, PPQ, APHIS, 4700
River Road Unit 133, Riverdale, MD
20737-1228; (301) 734-8758.

SUPPLEMENTARY INFORMATION:
Background

The regulations in ‘“Subpart—Fruits
and Vegetables” (7 CFR 319.56 through
319.56-8, referred to below as the
regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts of
the world to prevent the introduction
and spread of plant pests that are new
to or not widely distributed within the
United States.

On March 31, 2005, we published in
the Federal Register (70 FR 16431—
16445, Docket No. 03—048-1) a proposal
to amend the regulations to list a
number of fruits and vegetables from
certain parts of the world as eligible,
under specified conditions, for
importation into the United States.
Many of these fruits and vegetables have
been eligible for importation under
permit, but were not specifically listed
in the regulations. We also proposed to
recognize areas in several countries as
free from certain fruit flies; add an
alternative treatment for specified
commodities; provide for the
importation of untreated citrus from
Mexico for processing under certain
conditions; eliminate or modify existing
treatment requirements for specified
commodities; and to add, modify, or
remove certain definitions and make
other miscellaneous changes.

We solicited comments concerning
our proposal for 60 days ending May 31,
2005. We received 29 comments by that
date. They were from representatives of
State governments, industry
organizations, importers and exporters,
producers, scientists, and individuals.
Eight of the commenters wrote
specifically to support the addition of
two new areas of Brazil to the list of
localities eligible to export papayas to
the United States, and a ninth
commenter supported the proposed rule
in general. Another commenter wrote to
oppose the proposed rule in general, but
offered no specific information for our
consideration. The remaining comments
are discussed below by topic.

Untreated Citrus From Mexico

Several of the commenters raised
concerns regarding the proposed
provisions that would have allowed the
importation of untreated citrus from
Mexico into the United States for
processing. In order to give us
additional time to consider the issues

raised by the commenters regarding
untreated Mexican citrus without
delaying final action on the other
aspects of the proposed rule, we will not
be finalizing the provisions regarding
the importation of untreated citrus from
Mexico into the United States for
processing in this final rule. We will
issue another document in the Federal
Register in the future regarding the
importation of untreated citrus from
Mexico into the United States for
processing.

Blueberries From South America

Under the regulations in § 319.56-2x,
blueberries (Vaccinium spp.) from
Argentina, Bolivia, Ecuador, and Peru
may be imported into the United States
provided that they are treated with
methyl bromide or irradiation to
mitigate the risk presented by the
Mediterranean fruit fly (Medfly,
Ceratitis capitata).

We proposed to remove the treatment
requirement for blueberries from those
countries based on research and reports
indicating that blueberries were not a
host for Medfly in South America. In
addition, we proposed to add Colombia,
a country where Medfly is present, to
the list of countries eligible to export
blueberries to the United States. The
pest risk assessment we prepared with
regard to the importation of blueberries
from Colombia concluded that there are
no quarantine pests associated with
blueberries from Colombia that are
likely to follow the import pathway
(although Medfly is present in
Colombia, the pest risk assessment
reflected the research and reports
indicating that blueberries were not a
host for Medfly in South America).
Therefore, we proposed to allow
blueberries to be imported from
Colombia without treatment.

In response to our proposed rule, we
received several comments indicating
that there is a credible possibility that
blueberries are in fact a host for Medfly
in South America. Among the
commenters were several South
American blueberry producers who
urged us to delay final action regarding
the Medfly host status of blueberries
until additional research can be
conducted. These commenters stated
they wished to avoid the market
disruptions that would occur if
blueberries were imported into the
United States without treatment and
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subsequently found to be infested with
Medf{ly.

Based on these comments, we have
decided not to finalize our proposed
removal of the treatment requirement
for blueberries from Argentina, Bolivia,
Ecuador, and Peru. With respect to
blueberries from Colombia, this final
rule will authorize their importation
under § 319.56—2x (i.e., as a commodity
enterable with treatment) rather than
under § 319.56—-2t as we had proposed.
We believe that the pest risk assessment
prepared for blueberries from Colombia
still provides a basis for allowing their
entry; however, our change in approach
with respect to the Medfly host status of
blueberries necessitates that the fruit be
treated as a condition of entry. The
treatment for blueberries from Colombia
will be the same as for blueberries from
Argentina, Bolivia, Ecuador, and Peru,
i.e., fumigation with methyl bromide or
irradiation; this final rule also amends
the list of treatments in § 305.2(h)(2)(i)
of the phytosanitary treatments
regulations to indicate the applicability
of those treatments.

We intend to work with the
Department’s Agricultural Research
Service on studies that will allow us to
determine with greater certainty the
Medf{ly host status of blueberries in
South America as well as research into
the efficacy of alternatives, such as cold
treatment, to methyl bromide
fumigation and irradiation.

One commenter stated he was
interested in knowing which data
sources were used to determine the pest
status of blueberries in Colombia and
whether or not that information will be
considered prior to these blueberries
entering the United States.

As mentioned previously, we did
prepare a pest risk assessment relative
to the importation of blueberries from
Colombia. That risk assessment, titled
“Importation of Fresh Blueberry
(Vaccinium spp.) into the Continental
United States from Colombia,” was
made available to the public in the
proposed rule. The pest risk assessment
cites the sources of the data used in the
document and was, as noted above,
considered in the preparation of the
proposed rule and this final rule.

Root Crops From Mexico and China

We proposed to add Swiss chard
(Beta vulgaris var. cicla) from Mexico
and ginger root (Zingiber officinale)
from China to the list in § 319.56—2t of
fruits and vegetables that may be
imported into the United States in
accordance with the inspection and
disinfection requirements of § 319.56—6
and all other applicable requirements of
the regulations. The proposed

admissible plants parts were ‘“whole
plant” for Swiss chard from Mexico and
“root” for ginger root from China. We
noted that both of these commodities
have been imported into the United
States under permit since before 1992
and that their addition to the list in
§319.56-2t would serve to improve the
transparency of our regulations.

One commenter stated that the potato
pathotype of the false root-knot
nematode (Nacobbus aberrans) is of
concern with regard to Swiss chard
imported from Mexico. The false root-
knot nematode is a quarantine pest
present in Mexico and is known to
infest Swiss chard.

In response to this comment, this final
rule provides that the admissible plant
parts of Swiss chard from Mexico will
be leaves and stem, rather than the
whole plant as we proposed. Since the
false root-knot nematode only infests
the roots of Swiss chard and other
plants and is not known to be carried in
either the leaves or stem in trade or
transport, this measure will be sufficient
to prevent the introduction of false root-
knot nematode in shipments of Swiss
chard from Mexico.

The same commenter further stated
that ginger root from China is an
excellent host of the burrowing
nematode (Radopholus similis) and
root-knot nematodes of the genus
Meloidogyne, and that root-knot
nematode species that attack citrus are
present in China and may infest ginger
root as well. The commenter stated that
evidence of infestation by such
nematodes is more difficult to detect
than evidence of arthropod infestation.

A review of our port interception
records for the past 20 years reveals
seven interceptions of root-knot
nematodes in ginger root. Those
interceptions were made in shipments
from Jamaica, Haiti, Thailand, and
Korea. There have been no interceptions
of root-knot nematodes in ginger root
from China.

Furthermore, both the burrowing
nematode and root-knot nematodes
exhibit symptoms that are macroscopic
and detectable upon visual inspection.
Specifically:

¢ Infestation by burrowing nematodes
is evidenced by small, shallow, sunken,
water-soaked lesions on the root.

¢ Root-knot nematodes cause galling
of the root system which is often
accompanied by a proliferation of small
roots at the site of the gall.

Our interception records coupled
with these macroscopic symptoms of
infestation lead us to believe that port
of entry inspection is adequate to
mitigate the risk posed by burrowing

nematode and root-knot nematodes in
ginger root from China.

Finally, the commenter recommended
that a complete risk analysis be
conducted with regard to the possible
introduction of these nematodes with
commodities from Mexico and China.

As noted previously and in the
proposed rule, both of these
commodities have been enterable under
permit since before 1992. Before those
permits were issued, APHIS staff
assessed the risk associated with each
commodity and documented the results
of that assessment in a decision sheet,?
which was the reporting tool we used
before we began routinely preparing
pest risk assessments according to the
guidelines provided by the Food and
Agriculture Organization and the North
American Plant Protection Organization.
Given that we have already assessed the
risks associated with the two
commodities and numerous subsequent
inspections of consignments of those
commodities from Mexico and China
have yielded no interceptions of
quarantine pests, we do not believe an
additional risk analysis is necessary.

Papaya From Brazil and Nicaragua

The regulations in § 319.56—2w
provide that papayas from certain areas
in Central America and Brazil may be
imported into the United States if they
are grown, treated, packed, labeled, and
shipped according to certain
specifications to prevent the
introduction of fruit flies into the
United States. Papayas from those areas
listed in § 319.56—2w(a) may be
imported into the United States only if
they meet a series of 10 conditions
which we have determined to be
sufficient to prevent the introduction of
fruit flies into the United States (those
conditions can be found in paragraphs
(b) through (k) of § 319.56—2w). We
proposed to amend § 319.56—2w/(a) by
adding two new areas of Brazil and one
new area of Nicaragua to the list of
localities eligible to export papayas to
the United States.

One commenter stated that Medfly
and South American fruit fly
(Anastrepha fraterculus) are present in
Brazil and Medfly is present in
Nicaragua, and that both pests are
known to attack papaya. The commenter
stated that before he could endorse the
proposal to allow papaya from Brazil
and Nicaragua to be imported into the
United States, he would like the
opportunity to review the 10 conditions

1Decision sheets contain relatively the same
information that is contained in modern pest risk
assessments, but without the standardized format.
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under which fruit will be acceptable as
uninfested.

As noted above and in the proposed
rule, the 10 conditions can be found in
paragraphs (b) through (k) of the
regulations § 319.56—2w. Those
provisions were added to the
regulations in March 1998 and have
been successfully used since that time
to provide for the importation of
papayas from various countries in
Central America and South America.

Citrus From the Dominican Republic

We proposed to add several citrus
fruits (grapefruit, lemon, orange, sour
lime, and tangerine) from the
Dominican Republic to the list in
§ 319.56-2t of fruits and vegetables that
may be imported into the United States
in accordance with the inspection and
disinfection requirements of § 319.56—6
and all other applicable requirements of
the regulations. As is the case with the
Swiss chard and ginger discussed earlier
in this final rule, those citrus fruits have
been imported into the United States
under permit since before 1992 and
their addition to the list in § 319.56—2t
would serve to improve the
transparency of our regulations.

One commenter noted that the State
of California maintains an exterior
quarantine and an ongoing detection
program for Caribbean fruit fly
(Anastrepha suspensa), a pest known to
occur in the Dominican Republic. The
commenter noted that an approved and
certified treatment is necessary to
prevent host fruit infested with
Caribbean fruit fly from entering
California and asked that APHIS
recognize this special local need when
developing its final rule.

Under the International Plant
Protection Convention (IPPC), to which
the United States is a signatory, and our
regulations in § 319.56, a quarantine
pest is defined as ‘““a pest of potential
economic importance to the area
endangered thereby and not yet present
there, or present but not widely
distributed and being officially
controlled.” Caribbean fruit fly is
present in Florida, where a State
protocol provides for the establishment
of specific A. suspensa controlled areas
(designated areas) from which fresh
fruits may be certified for export.
However, that protocol is not currently
regarded as an official control program
and APHIS does not consider Caribbean
fruit fly to be a quarantine pest.
Therefore, we do not regulate imports of
citrus from the Dominican Republic to
protect against entry of this pest.

Medfly-Free Area in Argentina

We proposed to recognize the
Patagonia region of Argentina as free of
Medfly and Anastrepha spp. fruit flies.
The Patagonia region includes those
areas along the valleys of the Rio
Colorado and Rio Negro rivers and
includes the provinces of Neuquen, Rio
Negro, Chubut, Santa Cruz, and Tierra
del Fuego.

One commenter, apparently believing
that this aspect of the proposal was
limited to recognizing only Medfly-free
areas, asked if the Patagonia region was
also free of South American fruit fly
(Anastrepha fraterculus). The
commenter stated that if this has not
been verified, he would recommend that
this aspect of the proposal not be
finalized.

In the proposed rule, we explained
that Argentina had provided us with
fruit fly survey data that demonstrates
that the Patagonia region meets the
criteria of § 319.56—2(f) for area freedom
from Medfly and other fruit flies (i.e.,
Anastrepha spp. fruit flies). Those
survey data were made available for
review in the proposed rule. We also
explained that, through site visits by
APHIS officials, we had successfully
verified this area’s status as a fruit fly-
free zone. In response to the
commenter’s specific question, we have
verified that the Patagonia region of
Argentina is free of South American
fruit fly.

On the same subject, another
commenter stated that carving out a
Medfly-free area within a pest-infested
area is questionable, given that pests do
not read signs nor do they understand
boundaries. The commenter further
maintained that the Argentine
Government has a history of not
reporting pests or disease issues in a
timely manner.

As noted above, the fruit fly-free
status of the Patagonia region was
demonstrated through survey data
provided by the Argentine Government
and verified during site visits by APHIS
officials. Through those means, we
determined that the Patagonia region of
Argentina meets the criteria of § 319.56—
2(f) for area freedom from Medfly and
Anastrepha spp. fruit flies. Under
§319.56-2(f), the Administrator
determines that an area is free of a pest
or pests in accordance with the criteria
for establishing freedom found in
International Standard for Phytosanitary
Measures Publication No. 4,
“Requirements for the Establishment of
Pest Free Areas.” That international
standard was established by the IPPC
and is incorporated by reference into
our regulations. APHIS must approve

the survey protocol used to determine
pest-free status, and pest-free areas are
subject to audit by APHIS to verify their
status. We would hope that the active
involvement of APHIS in approving
survey protocols and auditing pest-free
areas would allay the commenter’s
misgivings about the Argentine
Government’s reporting history.

Inspection Capabilities

Two commenters raised concerns
related to the transfer of port inspection
responsibilities from APHIS to the
Department of Homeland Security’s
(DHS) Bureau of Customs and Border
Protection (CBP). These commenters
stated that staffing levels for pest
exclusion programs were too low, that
there had not been sufficient pest
exclusion training provided for those
CBP personnel who came from agencies
other than APHIS, and that CBP
inspectors are more focused on security
issues than phytosanitary inspection.
The commenters stated that these issues
must be addressed before APHIS issues
new regulations that could overwhelm
what they perceive to be an already
weakened system.

With respect to staffing levels, there
was an initial drop in the number of
inspectors following the transfer of port
inspection responsibilities from APHIS
to DHS in June 2003: APHIS transferred
1,507 agriculture inspectors to DHS, but
by October 2004, the number of
inspectors had decreased to 1,452.
However, the loss of those 55 inspectors
was more than offset by February 2005,
at which time 109 new agricultural
specialists had completed New Officer
Training and were working at ports of
entry. In addition, DHS has approved 14
training classes for new officers which
began in the summer of 2004 and will
continue through January 2006. DHS
estimates that these training classes will
result in a total of 720 new officers.

With respect to training, there was a
need to provide pest exclusion training
to those Immigration and Naturalization
Service, U.S. Border Patrol, and U.S.
Customs Service personnel who were
transferred to CBP, just as the mission
of CBP dictated the need to provide
cross-training in other specialties to
those APHIS personnel who were
transferred to CBP. Planning and
delivering training for all these
personnel necessarily had to be
accomplished over time, but all CBP
inspection personnel have now been
fully and satisfactorily trained in pest
exclusion.

Finally, security issues are certainly a
focus for CBP personnel, but that does
not come at the expense of
phytosanitary inspections. While CBP
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conducts a majority of inspections of
agricultural commodities at the ports of
first arrival, inspectors follow
established and effective APHIS
protocols regarding inspection rates and
procedures. APHIS continues to work
with CBP to ensure that the United
States is protected against pests of
concern that may be associated with
agricultural imports.

Market Access

One commenter stated that APHIS
must do more to provide market access
to developing nations. To that end, the
commenter suggested that APHIS
should create pre-approval locations
overseas, which the commenter stated
CBP has already done, and allow
returning travelers to bring pre-screened
fruits and vegetables back to the United
States with them. APHIS could then
approve or discard the items and issue
permits on the spot, which the
commenter stated CBP is already doing.

It appears that the commenter is
unclear regarding the respective roles of
APHIS and CBP in the scenario he
describes. CBP has the primary
responsibility for agricultural
inspections at ports of entry, not APHIS,
and it appears that the commenter is
satisfied with CBP’s approach to
travelers returning to the United States
with fruits or vegetables. There is no
need—nor is there any authority—for
APHIS to establish a parallel system.

The same commenter stated that
APHIS should guarantee market access
to fruit and vegetable producers in
developing countries.

We cannot guarantee blanket access to
the U.S. market to producers in any
country. In order to maintain the
safeguards necessary to protect
American agriculture, we must first
assess the phytosanitary risks associated
with the importation of a particular fruit
or vegetable from a potential exporting
country. Only after such an assessment
would we be able to make a decision to
allow the importation of that
commodity.

Other Changes in This Final Rule

We proposed to remove the specific
treatment schedules presented in
§§ 319.56—2k(d), 319.56—2m(b), and
319.56—2n(b) and replace them with
references to the Plant Protection and
Quarantine (PPQ) Treatment Manual.
Those schedules were found in both the
regulations and the PPQ Treatment
Manual, so our proposed changes were
intended to eliminate that duplicative
presentation. Since the proposed rule
was published, however, we have
moved those treatment schedules out of
the PPQ Treatment Manual and into the

regulations in 7 CFR part 305.
Therefore, where the proposed rule
would have added a reference to the
PPQ Treatment Manual, this final rule
adds a reference to 7 CFR part 305.

In § 319.56-2x, the entries we
proposed to add under Argentina all
included the statement “Treatment for
Mediterranean fruit fly (Medfly) not
required if fruit is grown in a Medfly-
free area (see § 319.56-2(j)).” As
indicated in the table of treatments in
§305.2(h)(2)(i), the fruits we proposed
to add are treated for species of
Anastrepha (other than A. ludens) in
addition to Medfly. As discussed earlier
in this document, we are amending
§ 319.56-2(j) to recognize the Patagonia
region of Argentina as free of Medfly
and Anastrepha spp. fruit flies.
Therefore, in § 319.56—2x in this final
rule, the entries we are adding under
Argentina include the more accurate
statement “Treatment for Anastrepha
spp. fruit flies and Medfly not required
if fruit is grown in a fruit fly-free area
(see § 319.56—2(j)).” Because we will not
be removing the entry for blueberries
from Argentina from § 319.56—2x as we
had proposed, we have amended that
entry to include a statement that
treatment for Medfly is not required if
the fruit is grown in a fruit fly-free area
listed in § 319.56-2(j).

Also in § 319.56-2x, in the entry for
Israel, we proposed to change the
common name for “cactus” to “‘tuna.”
The proposed new entry for tuna
included a statement that treatment for
Medfly is not required if the fruit is
grown in a Medfly-free area listed in
§ 319.56-2(j). However, there are no
Medfly-free areas of Israel listed in
§319.56-2(j), so that statement does not
appear in this final rule.

We proposed to amend § 319.56—-2c by
removing a reference to the Deputy
Administrator of PPQ and adding a
reference to the Administrator in its
place. After the proposed rule was
published, § 319.56—2c was revised by
another rule and the change we had
proposed is no longer necessary.

Finally, the additional restrictions in
§319.56—-2t(b)(1)(ii) have referred to
Medfly-free areas listed in § 319.56-2(j).
Because this rule amends § 319.56-2(j)
to list areas of Argentina that are free of
both Medfly and Anastrepha spp. fruit
flies, we have amended paragraph
(b)(1)(ii) in § 319.56—2t so that it uses
the more generic term “‘fruit-fly free
areas.”

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.

This rule relieves restrictions on the
importation of certain fruits and
vegetables from certain countries while
continuing to protect against the
introduction of plant pests into the
United States. Inmediate
implementation of this rule is necessary
to provide relief to those persons who
are adversely affected by restrictions we
no longer find warranted. Making this
rule effective immediately will allow
interested producers, importers,
shippers, and others to benefit
immediately from the relieved
restrictions. Therefore, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this rule should be
effective upon publication in the
Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

In accordance with 5 U.S.C. 604, we
have performed a final regulatory
flexibility analysis, which is set out
below, regarding the economic effects of
this rule on small entities.

This final rule amends the fruits and
vegetables regulations to list a number
of fruits and vegetables from certain
parts of the world as eligible, under
specified conditions, for importation
into the United States. Many of these
fruits and vegetables have been eligible
for importation under permit, but were
not specifically listed in the regulations.
This final rule also recognizes areas in
several countries as free from certain
fruit flies; adds, modifies, or removes
certain definitions; modifies existing
treatment requirements for specified
commodities; and makes other
miscellaneous changes.

We have used all available data to
estimate the potential economic effects
of allowing the fruits and vegetables
specified in this rule to be imported into
the United States. However, some of the
data we believe would be helpful in
making this determination have not
been available. Specifically, data are not
available on: (1) The quantity of certain
fruits and vegetables produced
domestically; (2) the quantity of
potential imports; and (3) the degree to
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which imported fruits and vegetables
will displace existing imported or
domestic products. In our proposed
rule, we asked the public to provide
such data for specific commodities. In
addition, we invited the public to
comment on the potential effects of the
proposed rule on small entities, in
particular the number and kind of small
entities that may incur benefits or costs
from the implementation of the
proposed rule. However, we did not
receive any additional information or
data in response to those requests.

Effects on Small Entities

The Regulatory Flexibility Act
requires agencies to consider the
economic impact of their regulations on
small entities and to use flexibility to
provide regulatory relief when
regulations create economic disparities
between differently sized entities. Data
on the number and size of U.S.
producers of the various commodities
proposed for importation into the
United States in this document are not
available. However, since most fruit and
vegetable farms are small by Small
Business Administration standards, it is
likely that the majority of U.S. farms
producing the commodities listed below
are small.

As discussed in the proposed rule and
in this final rule, many of the
commodities listed in this document
may currently enter the United States
under permit. Therefore, we do not
expect the amount of commodities
submitted for importation to increase
beyond current levels. Additionally, in
many cases, importation of certain
commodities is necessary given that the
commodities are not grown extensively
in the United States (e.g., bananas,
breadfruits, cassavas, chicory, dasheens,
genip, kiwis, papayas, pineapples,
jicama, and tomatillos). In other
instances, importation augments
domestic supplies that are not sufficient
to meet consumer demand (e.g., apples,
blackberries, blueberries, carrots,
cherries, cucumbers, garlic, onions,
pears, raspberries, and strawberries). We
believe that the economic effects of this
rule in general will be small, and that
the benefits that will accrue to
consumers from greater trade will
outweigh the costs to domestic
producers.

With respect to those articles for
which we have specific data, the
potential economic effects of this final
rule are discussed below by commodity
and country of origin.

Blueberries from Colombia. The
United States is the world’s largest
producer of blueberries, supplying more
than half of the world’s production.

Maine and Michigan account for more
than half of all U.S. domestic blueberry
production. According to the 1997
Census of Agriculture, there were 637
farms in Maine and 623 farms in
Michigan harvesting blueberries. (The
2002 Census of Agriculture does not
provide information on the number or
location of blueberry farms.) Average
annual U.S. production, imports, and
exports of blueberries for the period
2000-2003 were 123,832 metric tons
(MT), 20,820 MT, and 18,933 MT,
respectively (http://faostat.fao.org).

Demand for blueberries in the United
States has generally been on the rise: Per
capita fresh blueberry consumption
averaged 0.20 pound annually during
the early 1990s and increased to 0.34
pound during 2000-2003. Imports have
provided U.S. consumers access to fresh
blueberries at retail grocery stores
during the domestic off-season.

There are no official data available on
blueberry production or trade by
Colombia. Colombia has never exported
blueberries to the United States before.
However, a prospective Colombian
exporter has projected blueberry exports
to the United States over the next 6
years (table 1). Based on these numbers,
Colombia could export 10.2 metric tons
of blueberries to the United States in
2006, an amount equal to 0.05 percent
of average annual U.S. imports during
the period 2000-2003 of 20,820 MT.
The same set of projections indicates
that blueberry imports from Colombia
could increase to about 251 MT per year
by 2011, which would represent 1.2
percent of U.S. annual imports, 2000—
2003. We do not expect that the
economic effects resulting from imports
at those levels would be substantial.

TABLE 1.—PROJECTED COLOMBIAN
EXPORTS OF BLUEBERRIES TO THE
UNITED STATES

Year Volume

10.20 MT
30.00 MT
60.00 MT
102.00 MT
135.00 MT
250.80 MT

Papayas from Brazil and Central
America. We are listing two additional
growing areas in Brazil (the States of
Bahia and Rio Grande del Norte) and
one additional area in Nicaragua (the
Department of Leon) as eligible to
export papayas into the United States.
Brazil is currently eligible to export
papayas into the United States from the
State of Espirito Santo. Nicaragua is
currently eligible to export papayas into

the United States from the Departments
of Carazo, Granada, Managua, Masaya,
and Rivas.

Papaya production levels in the
United States are small, with a majority
of papaya production occurring in
Florida. Between 2000 and 2003, Brazil
represented, on average, 9 percent of the
total U.S. imports of papayas. The
addition of two more Brazilian States to
the list of areas eligible for export is
expected to increase the Brazilian share
in the U.S. market for imported papayas.
Brazil is a major producer of papayas,
however only 1.6 percent of its
production is exported. The rest is
reserved for domestic consumption.

The United States imports four times
the amount of papayas produced
domestically, while, as stated
previously, the amount of Brazilian
papayas imported into the United States
accounts for, on average, 9 percent of
the total U.S. imports of papayas. Even
if Brazil greatly increases its exports to
the United States, it is more likely to
displace other countries’ shares of total
U.S. imports than to affect the overall
level of U.S. consumption. The
economic impact resulting from this
change will not be substantial.

There are no official production data
available for papayas produced in
Nicaragua. However, the existing trade
data show that Nicaragua has
historically exported papayas very
sporadically. For example, between
1997 and 2001, Nicaragua did not
export any papayas. In 2002, 203 metric
tons were exported to the world; the
following year, 18 metric tons were
exported. Nicaragua did not export any
papayas to the United States over that
time period despite the fact that there
are five approved exporting regions in
Nicaragua. Therefore, the addition of
one more eligible exporting area to the
list should not have any substantial
impact on the U.S. papaya market.

Fruit Fly Free Areas. We are allowing
fruits to be imported into the United
States from a new Medfly-free area in
Argentina. We have determined that the
Patagonia region of Argentina is free of
those pests. The Patagonia region
includes those areas along the valleys of
the Rio Colorado and Rio Negro rivers
and includes the provinces of Neuquen,
Rio Negro, Chubut, Santa Cruz, and
Tierra del Fuego.

Fruits from Argentina (apple, apricot,
cherry, kiwi, nectarine, peach, pear,
plum, pomegranate, and quince) are
already admissible into the United
States under permit from Argentina. The
creation of a Medfly-free area would
lessen certain treatment requirements,
thus lowering the cost for exporters.
This may, in turn, result in a lower cost
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for consumers. Further, as a country in
the Southern Hemisphere, Argentina’s
growing seasons are the opposite of
those in the United States. An increased
supply of Argentine fruit supplements
the U.S. winter fruit market. However,
we do not anticipate that this
potentially increased supply will be
large enough to have any substantial
impact on small entities.

This rule contains various
recordkeeping requirements, which
were described in our proposed rule,
and which have been approved by the
Office of Management and Budget (see
‘“Paperwork Reduction Act” below).

Executive Order 12988

This final rule allows certain fruits
and vegetables to be imported into the
United States from certain parts of the
world. State and local laws and
regulations regarding the importation of
fruits and vegetables under this rule will
be preempted while the fruit is in
foreign commerce. Fresh fruits and
vegetables are generally imported for
immediate distribution and sale to the

proceedings before parties may file suit
in court challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0264.

Government Paperwork Elimination Act
Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the Government
Paperwork Elimination Act (GPEA),
which requires Government agencies in
general to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. For information
pertinent to GPEA compliance related to
this rule, please contact Mrs. Celeste
Sickles, APHIS’ Information Collection
Coordinator, at (301) 734-7477.

Reporting and recordkeeping
requirements.

7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

m Accordingly, we are amending 7 CFR
parts 305 and 319 as follows:

PART 305—PHYTOSANITARY
TREATMENTS

m 1. The authority citation for part 305
continues to read as follows:

Authority: 7 U.S.C. 7701-7772 and 7781—

7786; 21 U.S.C. 136 and 136a; 7 CFR 2.22,
2.80, and 371.3.

m 2.In § 305.2, the table in paragraph
(h)(2)(i) is amended by adding, under
Colombia, an entry for blueberry, in
alphabetical order, to read as follows.

§305.2 Approved treatments.

consuming public, and remain in List of Subjects * * * * *
foreign commerce until sold to the (h) * * *
ultimate consumer. No retroactive effect 7 CI'l Part 305
. . . . " . (2) * * *
will be given to this rule, and this rule Irradiation, Phytosanitary treatment,
will not require administrative Plant diseases and pests, Quarantine, (i=* * *
: : Treatment
Location Commodity Pest schedule!
Colombia
Blueberry ... Ceratitis capitala ...........ccoeeevveiceenennns MB T101—i—1-1.

1Treatment by irradiation in accordance with §305.31 may be substituted for other approved treatments for the mango seed weevil
Sternochetus mangiferae (Fabricus) or for one or more of the following 11 species of fruit flies: Anastrepha fraterculus, A. ludens, A. obliqua, A.
serpentina, A. suspensa, Bactrocera cucurbitae, B. dorsalis, B. tryoni, B. jarvisi, B. latifrons, and Ceratitis capitata.

* * * * *

PART 319—FOREIGN QUARANTINE
NOTICES

m 3. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22, 2.80, and 371.3.

§319.56 [Amended]

m 4. Section 319.56 is amended as
follows:

m a. In paragraph (c), by removing the
words ‘“Deputy Administrator of the
Plant Protection and Quarantine
Programs” and adding the word
“Administrator” in their place.

m b. By removing paragraphs (d) and (e).

W 5. Section 319.56-1 is amended as
follows:

m a. By removing the definitions for
Deputy Administrator, fresh fruits and
vegetables, and plants or portions of
plants.

m b. By adding, in alphabetical order,
new definitions for Administrator,
APHIS, fruits and vegetables, import
and importation, plant debris and
United States to read as set forth below.
m c. By revising the definitions for
cucurbits, inspector, and port of first
arrival to read as set forth below.

§319.56—1 Definitions.
* * * * *

Administrator. The Administrator of
the Animal and Plant Health Inspection
Service, United States Department of

Agriculture, or any employee of the
United States Department of Agriculture
delegated to act in his or her stead.

APHIS. The Animal and Plant Health
Inspection Service, United States
Department of Agriculture.

* * * * *

Cucurbits. Any plants in the family
Cucurbitaceae.
* * * * *

Fruits and vegetables. A commodity
class for fresh parts of plants intended
for consumption or processing and not
for planting.

* * * * *

Import and importation. To move
into, or the act of movement into, the
territorial limits of the United States.
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Inspector. Any individual authorized
by the Administrator of APHIS or the
Commissioner of the Bureau of Customs
and Border Protection, Department of
Homeland Security, to enforce the

regulations in this subpart.
* * * * *

Plant debris. Detached leaves, twigs,
or other portions of plants, or plant litter
or rubbish as distinguished from
approved parts of clean fruits and
vegetables, or other commercial articles.

Port of first arrival. The first point of
entry into the United States where the
consignment is offered for entry.

* * * * *

United States. All of the States of the
United States, the Commonwealth of
Northern Mariana Islands, the
Commonwealth of Puerto Rico, the
District of Columbia, Guam, the Virgin
Islands of the United States, and any
other territory or possession of the
United States.

m 6. Section 319.56-2 is amended as
follows:

m a. In paragraph (a), by removing the
words “plants or portions of plants”’and
adding the words “plant debris” in their
place.

m b. By revising paragraph (g) to read as
set forth below.

m c. By revising paragraph (j) to read as
set forth below.

§319.56-2 Restrictions on entry of fruits
and vegetables.
* * * * *

(g) Each box of fruit or vegetables
imported into the United States in
accordance with paragraphs (e) or (f) of
this section must be safeguarded from
infestation while in transit to the United
States through any area that has not
been designated as free from quarantine
pests that attack the fruit or vegetable.
Each box of fruit or vegetables imported
into the United States in accordance
with paragraphs (e)(3) or (4) and (f) of
this section must be clearly labeled
with:

(1) The name of the orchard or grove
of origin, or the name of the grower, and

(2) The name of the municipality and
State in which it was produced, and

(3) The type and amount of fruit it

contains.
* * * * *

(j) The Administrator has determined
that all Districts in Belize, all provinces
in Chile except Arica, and the
Department of Petén in Guatamala meet
the criteria of paragraphs (e) and (f) of
this section with regard to the insect
pest Mediterranean fruit fly (Medfly)
(Ceratitis capitata [Wiedemann]). Also,
the Patagonia region of Argentina,
including those areas along the valleys

of the Rio Colorado and Rio Negro rivers
and also including the provinces of
Neuquen, Rio Negro, Chubut, Santa
Cruz, and Tierra del Fuego, has been
determined to meet the criteria of
paragraphs (e) and (f) of this section
with regard to Medfly and Anastrepha
spp. fruit flies. Fruits and vegetables
otherwise eligible for importation under
this subpart may be imported from these
areas without treatment for the specified
pests.

* * * * *

§319.56-2d [Amended]

m 7. Section 319.56—2d is amended as
follows:

m a. In paragraphs (b)(5)(v)(F),
(b)(5)(vi)(G), and (b)(5)(vii)(K), by
removing the word “Deputy”.

m b. In paragraphs (b)(7)(i) and (c), by
removing the words “Deputy
Administrator of the Plant Protection
and Quarantine Programs” and adding
the word “Administrator” in their place.

§319.56-2g [Amended]

m 8.In § 319.56-2g, the introductory

text of paragraph (b)(1) is amended by
removing the words “Deputy
Administrator of the Plant Protection
and Quarantine Programs” and adding
the word “Administrator” in their place.

m 9. In § 319.56-2j, footnote 4 is revised
to read as follows:

§319.56-2j Conditions governing the entry
of apples and pears from Australia
(including Tasmania) and New Zealand.*

m 10. Section 319.56—2k is amended as
follows:

m a. By revising the introductory text of
the section to read as set forth below.

m b. By revising paragraph (a) to read as
set forth below.

m c. In paragraph (d), by removing the
words ‘““the following fumigation
schedule:” and adding the words “‘part
305 of this chapter.” in their place, and
by removing the subsequent table.

m d. In paragraph (g), by removing the
words “The treatment prescribed in
paragraph (d) of this section is”” and
adding the words “The treatments
prescribed in part 305 of this chapter
are” in their place.

§319.56—2k Administrative instructions
prescribing method of fumigation of field-
grown grapes from specified countries.

Approved fumigation with methyl
bromide at normal atmospheric
pressure, in accordance with part 305 of

4Apples and pears from Australia (excluding
Tasmania) where certain tropical fruit flies occur
are also subject to the irradiation requirements of
part 305 of this chapter or the cold treatment
requirements of § 319.56-2d.

this chapter, is hereby prescribed as a
condition of entry under permit for all
shipments of field-grown grapes from
the continental countries of Asia,
Europe, North Africa, and the Near East
listed in paragraph (a) of this section.
This fumigation shall be in addition to
other conditions of entry for field-grown
grapes from the areas named.

(a) Continental countries of Asia,
Europe, North Africa, and the Near East.
The term ““continental countries of Asia,
Europe, North Africa, and the Near
East” means Algeria, Armenia, Austria,
Azerbaijan, Belarus, Bulgaria, Cyprus,
Egypt, Estonia, France, Georgia,
Germany, Greece, Hungary, Israel, Italy,
Kazakhstan, Kyrgyzstan, Latvia, Libya,
Lithuania, Luxembourg, Portugal,
Republic of Moldova, Russian
Federation, Spain, Switzerland, Syria,
Tajikistan, Turkmenistan, Ukraine, and
Uzbekistan.

* * * * *

§319.56-2 [Amended]

m 11. In § 319.56-21, paragraph (b)(2)(ii)
is amended by removing the words
“Deputy Administrator of the Plant
Protection and Quarantine Programs”
both times they appear and adding the
word “Administrator” in their place.

§319.56-2m [Amended]

m 12. Section 319.56—2m is amended as
follows:

m a. In the introductory text of the
section, by removing the words ‘“‘the
following procedure” and adding the
words “‘part 305 of this chapter” in their
place.

m b. In paragraph (b), by removing the
words “the following schedule:”” and
adding the words “part 305 of this
chapter.” in their place, and by
removing the subsequent table.

m c. In paragraph (e), by removing the
words “paragraph (b) of this section”
and adding the words ‘““part 305 of this
chapter” in their place.

§319.56-2n [Amended]

m 13. Section 319.56—2n is amended as
follows:

m a. In the introductory text of the
section, by removing the words ‘‘the
procedures described in this section”
and adding the words “part 305 of this
chapter” in their place.

m b. In the introductory text of
paragraph (b), by removing the words
“the following table:” and adding the
words “‘part 305 of this chapter.” in
their place and by removing the
subsequent table.

m c. By removing paragraphs (b)(1) and
(b)(2).
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§319.56-2p [Amended]

m 14.In § 319.56-2p, paragraph (b)(7) is
amended by removing the words
“Deputy Administrator of the Plant
Protection and Quarantine Programs”
and adding the word “Administrator” in
their place.

m 15. Section 319.56—-2t is amended as
follows:

m a. In the table in paragraph (a), by
revising the entry for jicama from
Mexico and by adding, in alphabetical
order, entries for the following fruits
and vegetables to read as set forth
below: Under Argentina, for allium,
apple, apricot, cherry, kiwi, nectarine,
peach, pear, plum, pomegranate, and
quince; under Belgium, for cichorium;
under Belize, for pepper; under Chile,
for apple, asparagus, avocado,

blackberry, cherry, pear, and raspberry;
under China, for ginger root; under
Colombia, for banana; under Costa Rica,
for banana, carrot, and cucurbit; under
Dominican Republic, for avocado,
banana, breadfruit, cassava, celeriac,
citrus, cucurbit, dasheen, genip, papaya,
pepper, and pineapple; under Ecuador,
for pineapple; under Guatemala, for
banana, cichorium, cucurbit, and okra;
under Honduras, for cucurbit and okra;
under Israel, for basil; under Jamaica,
for cucurbit and papaya; under Mexico,
for artichoke, globe; artichoke,
Jerusalem; basil, blackberry, celery,
cichorium, dill, lettuce, oregano,
pepper, raspberry, spinach, strawberry,
Swiss chard, and tomatillo; under
Netherlands, for cichorium, cucurbit,
and eggplant; under Nicaragua, for
banana and dasheen; under Panama, for

cucurbit; under Peru, for banana; under
Spain, for cucurbit and lemon; and
under Trinidad and Tobago, for
cucurbit.

m b. By adding to the table in paragraph
(a) new entries for “Brazil” and
“Venezuela” read as set forth below.

m c. In paragraph (b)(1)(ii), by removing
the words “Medfly-free” both times they
appear and adding the words “fruit-fly
free” in their place.

m d. By adding a new paragraph (b)(6) to
read as set forth below.

m e. By revising the OMB citation at the
end of the section to read as set forth
below.

§319.56-2t Administrative instructions:
conditions governing the entry of certain
fruits and vegetables.

* * * * *

Country/locality Common name

Botanical name

Plant part(s)

Additional restrictions
(See paragraph (b)
of this section.)

Argentina ................ Allium .o, AllIUM SPP e Whole plant.
Apple Malus domestica .... Fruit e (b)(1)(ii)
Apricot Prunus americana Fruit e (b)(1)(ii)
Cherry ....ccooveceeene Prunus avirum, P. cerasus ................ Fruit o, (b)(1)(ii)
Kiwi oo Actinidia deliciosa ..............cccccceveueen. Fruit oo (b)(1)(ii)
Nectarine ............. Prunus persica var. nucipersica ........ Fruit e (b)(1)(ii)
Prunus persica var. persica Fruit
Pyrus communis ..........cccccccoereueeenen. Fruit ...
Prunus domestica subsp. domestica  Fruit ...
Pomegranate ....... Punica granatum ..............cccccoeeeenen. Fruit ...
Quince ................. Cydonia oblonga ............cccccoveeuennen. Fruit
Belgium ........cc....... Cichorium ............ Cichorium SPP ccveeeeeeeeeeee e Above ground parts .........ccceeeneeinenne (b)(6)(i)
Belize
Pepper ......cco....... CapsSiCUM SPP cecevveeeeeeeeeireeesieeaeseeens Fruit oo (b)(6)(ii)
Brazil .......cccccenn. Dasheen .............. Colocasia esculenta .............cc......... Whole plant.
Ginger root .......... Zingiber officinale ..............c.ccccoueueen. Root.
Chile
Apple ...cccveeenn. Malus domestica ..........ccccocuuevcuvennnnes Fruit oo (b)(1)(ii)
Asparagus ........... Asparagus officinalis . Whole plant.
Avocado ............... Persea americana ..........cc..ccccueu.... Fruit oo (b)(1)(ii)
Blackberry ............ RUBUS SPP .o Fruit
Cherry ...ccoooveeeeene Prunus avium, P. cerasus ................. Fruit oo (b)(1)(ii)
Pear ..o Pyrus communis ............ccccccoereueeenen. Fruit o, (b)(1)(ii)
Raspberry ............ RUDBUS SPP weveeeeeieeeee e Fruit
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Additional restrictions
Country/locality Common name Botanical name Plant part(s) (See paragraph (b)
of this section.)

China
Ginger root .......... Zingiber officinale ...............cccccc...... Root.
Colombia ......ccccoc... Banana ................ MUSE SPP e Leaf and fruit.
Costa Rica ............. Banana ................ MUSE SPP e Leaf and fruit.
Carrot ....cceevereenne Daucus carota ssp sativus ................ Whole plant.
Cucurbit ............... Cucurbitaceae .........cccvveevererieenienne Above ground parts .........ccccceveernenne (b)(2)(iii), (b)(3)
Dominican Republic Avocado ............... Persea americana ..........cc..ccccueuuee.. Fruit.
Banana ................ MUS SPP weveeeeeeeeieee e Fruit.
Breadfruit ... Artocarpus altilis .... Fruit
Cassava .. Manihot esculenta ................. Root.
Celeriac .. Apium graveolens var. dulce . Whole plant.
Citrus ... Citrus spp ....... . Fruit (b)(6)(iii)
Cucurbit .. ... Cucurbitaceae .......... .. Above ground parts (b)(2)(iii), (b)(3)
Dasheen .............. Colocasia esculenta ............ccceeun.... Whole plant.
Melicoccus bijugatus ......................... Fruit.
Carica papaya .......... o Fruit e (b)(2)(iii)
Capsicum spp ........ .. Fruit.
Ananas comosus Fruit oo (b)(2)(iii)
Ecuador
Pineapple ............. ANanas COMOSUS .......cccceueeecvurerncenanns Fruit oo (b)(2)(iii)
Guatemala
Banana ................ 1Y/ (VT ] o) o O Leaf and fruit.
Cichorium ............ CichOrium SPP .oveeeeereceeneeeeeeeee Above ground parts .........cc.ccceeeeeeeene (b)(6)(i)
Cucurbit .....ccoee.ee Cucurbitaceae .......cccccoeveveeviereencnnenne Above ground parts .........cccceeveeeienne (b)(2)(iii), (b)(3)
OKra ....cccecveveereenn Abelmoschus esculentus ................... Pod.
Honduras
Cucurbit ............... Cucurbitaceae .........ccccveeevereeieennenne. Above ground parts .........ccccceeeeeeenne (b)(2)(iii), (b)(3)
OKra ...cccoeeveeeieens Abelmoschus esculentus ................... Pod.
Israel
Basil ...ccccoeeveeeee. OCIMUIM SPP e Above ground parts
Jamaica ........c......... Cucurbit ............... Cucurbitaceae .........ccccveeevererceennenne. Above ground parts .........cc.coeeeeeeenne (b)(2)(iii), (b)(3)

Papaya ................ Carica papaya .........ccccueeeeneerieeenennn. Above ground parts .........ccceeeneernenne (b)(2)(iii), (b)(3)
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Additional restrictions
Country/locality Common name Botanical name Plant part(s) (See paragraph (b)
of this section.)
Mexico
Artichoke, globe ... Cynara scolymus ............ccccoceveuvenen. Immature flower head.
Artichoke, Jeru- Helianthus tubersus .............cccccocu... Whole plant.
salem.
Basil ......cccoevnenen OCIMUM SPP v Above ground parts.
Blackberry ............ RUBUS SPP oot Fruit.
Celery ....coooveviene Apium graveolens var. dulce Whole plant.
Cichorium Cichorium SPP ....ccoceeveeieeeenieeieeienn Above ground parts ........cccoceeeneeeienne (b)(B)(i)
Dill oo, Anethum graveolens ......................... Above ground parts.
Jicama or yam Pachyrhizus tuberosus, P. erosus .... Root.
bean.
Lettuce ......ccc....... Lactuca sativa ........ccccceeeceeeinceeennnes Whole plant.
Oregano ............... Origanum SPP ..c..ceceereeveeneeieeneeeeneens Above ground parts.
Pepper ......cco....... (071017101 I~ o] o J U Fruit oo (b)(6)(ii)
Raspberry ............ RUBUS SPP .o Fruit
Spinach ................ Spinacia oleracea ...........cc..ccccuuen.... Whole plant.
Strawberry Fragaria spp .......c.cc.... Fruit.
Swiss chard ......... Beta vulgaris var. cicla Above ground parts.
Tomatillo .............. Physalis ixocarpa ............cccccoeeeeen. Whole plant.
Netherlands ............ Cichorium ............ Cichorium SPP wcveeeeeeeeeeeeeeee e Above ground parts .........cccceeneeinenne (b)(6)(i)
Cucurbit Cucurbitaceae .......... Above ground parts .........cccceeeeeeennenne (b)(2)(iii), (b)(3)
Eggplant Solanum melongena Fruit.
Nicaragua ............... Banana ................ MUSa SPP ...eeiiieee Leaf and fruit.
Dasheen .............. Colocasia esculenta .............ccccc....... Tuber.
Panama
Cucurbit ....cccveeeee Cucurbitaceae .......ccccceecvveviereeicnnenn. Above ground parts ........ccccceeneeenenne (b)(2)(iii), (b)(3)
Peru
Banana ................ 1LY/ (VT ] o) o O Leaf and fruit.
Spain ..o Cucurbit ............... Cucurbitaceae .........cccveeevereeceenienne Above ground parts .........ccccceeeeeeeene (b)(3)
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Country/locality Common name

Botanical name

Plant part(s)

Additional restrictions
(See paragraph (b)
of this section.)

Lemon .......ccoeeeee. Citrus limon .........ccccocveveeeiecnicenennn. Fruit oo (b)(3), (b)(B)(iv)
Trinidad and To- Cucurbit ............... Cucurbitaceae .........ccccvveevverveceernenne Above ground parts .........c..ccceeeeeenne (b)(2)(iii), (b)(3)
bago.
Venezuela .............. Banana ................ MUSA SPP weeeeeeeeeeieee et Fruit
(b) * * * (c) * * * Irradiation treatments found  Mipibu, Nizia Floresta, Monte Aletre,

(6) Plant types.

(i) Chicory (Cichorium intybus) and
endive (Cichorium endiva) only.

(ii) Rocoto pepper or chamburoto
(Capsicum pubescens) prohibited.

(iii) Grapefruit (Citrus paradisi),
lemon (Citrus limon), orange (Citrus
sinensis), sour lime (Citrus
aurantiifolia), and tangerine (Citrus
reticulata) only.

(iv) Smooth skinned variety only.

(Approved by the Office of Management
and Budget under control numbers
0579-0049, 0579-0236, and 0579—
0264.)

m 16. Section 319.56—2v is amended as
follows:

m a. In the introductory text of
paragraph (a), by removing the word
“Dacus” and adding the word
“Bactrocera’ in its place.

m b. In paragraph (c), by removing the
word “Dacus’” and adding the word
“Bactrocera’ in its place and by adding
a new sentence after the last sentence to
read as set forth below.

§319.56-2v Conditions governing the
entry of citrus from Australia.
* * * * *

at part 305 of this chapter may be used
as an alternative to the cold treatment
described in this paragraph.

m 17. Section 319.56—2w is amended as
follows:

m a. By revising paragraph (a)(1) to read
as set forth below.

m b. In paragraph (a)(6), by adding the
word “Leon,” after the word
“Granada,”.

m c. In paragraph (c), by removing the
words “49 °C (120.2 °F)” and adding the
words “48 °C (118.4 °F)” in their place.

§319.56—2w Administrative instruction;
conditions governing the entry of papayas
from Central America and Brazil.

* * * * *

(a]***

(1) Brazil: State of Espirito Santo; all
areas in the State of Bahia that are
between the Jequitinhonha River and
the border with the State of Espirito
Santo and all areas in the State of Rio
Grande del Norte that contain the
following municipalities: Touros,
Pureza, Rio do Fogo, Barra de
Maxaranguape, Taipu, Ceara Mirim,
Extremoz, Ielmon Marinho, Sao Goncalo
do Amarante, Natal, Maciaba,
Parnamirim, Veracruz, Sao Jose de

Areas, Senador Georgino Avelino,
Espirito Santo, Goianinha, Tibau do Sul,
Vila Flor, and Canguaretama e Baia
Formosa.

* * * * *

m 18.In § 319.56—2x, paragraph (a), the
table is amended as follows:

m a. Under Argentina, by revising the
entries for blueberry and kiwi and
adding, in alphabetical order, entries for
apple, apricot, cherry, nectarine, peach,
pear, plum, pomegranate, and quince to
read as set forth below.

m b. Under Chile, by adding, in
alphabetical order, entries for apple,
avocado, cherry, and pear to read as set
forth below.

m c. Under Colombia, by adding, in
alphabetical order, an entry for
blueberry to read as set forth below.

m d. Under Israel, by removing the entry
for cactus and adding, in alphabetical
order, an entry for tuna to read as set
forth below.

§319.56-2x Administrative instructions;
conditions governing the entry of certain
fruits and vegetables for which treatment is
required.

* * * * *

Country/locality

Common name

Botanical name

Plant part(s)

Argentina ...

Malus domestica ................

Fruit. (Treatment for Anastrepha spp. fruit flies and

Medfly not required if fruit is grown in a fruit fly-free
area (see §319.56-2(j)).

Fruit. (Treatment for Anastrepha spp. fruit flies and

Medfly not required if fruit is grown in a fruit fly-free
area (see §319.56-2(j)).

Vaccinium spp. ......cccceeeeeee.

Fruit. (Treatment for Medfly not required if fruit is

grown in a fruit fly-free area (see § 319.56-2(j)).

Prunus avium, P. cerasus

Fruit. (Treatment for Anastrepha spp. fruit flies and

Medfly not required if fruit is grown in a fruit fly-free
area (see §319.56-2(j)).

Fruit. (Treatment for Anastrepha spp. fruit flies and

Medfly not required if fruit is grown in a fruit fly-free
area (see §319.56-2(j)).

Prunus persica var.
nucipersica.

Fruit. (Treatment for Anastrepha spp. fruit flies and
Medfly not required if fruit is grown in a fruit fly-free

area (see §319.56-2(j)).

Prunus persica var. persica

Fruit. (Treatment for Anastrepha spp. fruit flies and

Medfly not required if fruit is grown in a fruit fly-free
area (see §319.56-2(j)).
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Country/locality

Common name

Botanical name

Plant part(s)

Pear ..o Pyrus communis ................ Fruit. (Treatment for Anastrepha spp. fruit flies and
Medfly not required if fruit is grown in a fruit fly-free
area (see §319.56-2(j)).
Plum .o Prunus domestica spp. Fruit. (Treatment for Anastrepha spp. fruit flies and
domestica. Medfly not required if fruit is grown in a fruit fly-free
area (see §319.56-2(j)).
Pomegranate ...........c.c...... Punica granatum ................ Fruit. (Treatment for Anastrepha spp. fruit flies and
Medfly not required if fruit is grown in a fruit fly-free
area (see §319.56-2(j)).
QUINCE ..o Cydonia oblonga ................ Fruit. (Treatment for Anastrepha spp. fruit flies and
Medfly not required if fruit is grown in a fruit fly-free
area (see §319.56-2(j)).
Chile ., APPIE oo Malus domestica ................ Fruit. (Treatment for Mediterranean fruit fly (Medfly) not
required if fruit is grown in a Medfly-free area (see
§319.56-2(j)).
AvOCadO ....ceeiiiiiiiieeie Persea americana .............. Fruit. (Treatment for Mediterranean fruit fly (Medfly) not
required if fruit is grown in a Medfly-free area (see
§319.56-2(j)).
Cherry oo Prunus avium, P. cerasus Fruit. (Treatment for Mediterranean fruit fly (Medfly) not
required if fruit is grown in a Medfly-free area (see
§319.56-2(j)).
Pear ..o Pyrus communis ................ Fruit. (Treatment for Mediterranean fruit fly (Medfly) not
required if fruit is grown in a Medfly-free area (see
§319.56-2(j)).
Colombia ......ccccovevvrriieennnen. Blueberry .......cccociiiieiienn. Vaccinium spp. ......ccccceeeee. Fruit.
Israel
TUNA o Opuntia Spp. ....cceeeereveeeee. Fruit.
* * * * *

§319.56-2gg [Amended]
m 19.In § 319.56—2gg, paragraph (d) is
amended by removing the word
“Deputy”.

Done in Washington, DG, this 2nd day of
December 2005.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 05-23790 Filed 12—7-05; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 984
[Docket No. FV05-984-2 FR]

Walnuts Grown in California; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate established for the
Walnut Marketing Board (Board) for the
2005—-06 and subsequent marketing
years from $0.0094 to $0.0096 per
kernelweight pound of assessable
walnuts. The Board locally administers
the marketing order which regulates the
handling of walnuts grown in
California. Assessments upon walnut
handlers are used by the Board to fund
reasonable and necessary expenses of
the program. The marketing year began
August 1 and ends July 31. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Effective Date: December 9, 2005.

FOR FURTHER INFORMATION CONTACT:
Shereen Marino, Marketing Specialist,
California Marketing Field Office, Fruit
and Vegetable Programs, AMS, USDA;
Telephone: (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW., STOP

0237, Washington, DC 20250-0237;
Telephone: (202) 720-2491, Fax: (202)
720-8938. Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 984, both as amended (7
CFR part 984), regulating the handling
of walnuts grown in California,
hereinafter referred to as the “‘order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
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Reform. Under the marketing order now
in effect, California walnut handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable walnuts
beginning on August 1, 2005, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.
The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,

provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule increases the assessment
rate established for the Board for the
2005-06 and subsequent marketing
years from $0.0094 to $0.0096 per
kernelweight pound of assessable
walnuts.

The California walnut marketing
order provides authority for the Board,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
of the Board are producers and handlers
of California walnuts. They are familiar
with the Board’s needs and the costs for
goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed at a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

For the 2004-05 and subsequent
marketing years, the Board
recommended, and USDA approved, an
assessment rate of $0.0094 per
kernelweight of assessable walnuts that
continued in effect from year to year
unless modified, suspended, or

terminated by USDA upon
recommendation and information
submitted by the Board or other
information available to USDA.

The Board met on September 9, 2005,
and unanimously recommended 2005—
06 expenditures of $2,937,600 and an
assessment rate of $0.0096 per
kernelweight pound of assessable
walnuts. In comparison, last year’s
budgeted expenditures were $2,749,500.
The assessment rate of $0.0096 per
kernelweight pound of assessable
walnuts is $0.0002 per pound higher
than the rate currently in effect. The
increased assessment rate is necessary
because this year’s crop is estimated by
the California Agricultural Statistics
Service (CASS) to be 340,000 tons
(306,000,000 kernelweight pounds
merchantable), and the budget is about
6.4 percent more than last year’s budget.
The crop is smaller than expected due
to sunburn caused by warmer than
normal temperatures during the growing
season. The higher assessment rate
should generate sufficient income to
cover anticipated 2005—06 expenses.

The following table compares major
budget expenditures recommended by
the Board for the 2004-05 and 2005-06
marketing years:

Budget expense categories 2004-05 2005-06
Administrative Staff/Field Salaries & Benefits $332,000 $360,000
Travel/Board EXPENSes ........cccccoveeveeriieeneeennes 69,000 80,000
Office COSIS/ANNUAI AUGIL ......eeiieie ettt ettt et e e b e e e bt sat e e be e e abeeebeeeneeesbeesabeesbeeanbeesaeesnseannns 124,000 132,500
Program Expenses Including Research:
CONLrOIEA PUICRASES ... .eiiiiiiiie ittt ettt et sttt e bt e s bt e e b e e sae e et e e s aeeebeesaeeebeesabeanbeeanbeesaeeenseannns 5,000 5,000
Crop ACIBAGE SUIVEY .....cuoiiiiiiiitiitiite ettt b e b bbbt se s aeebenbesae st e s eassnesbesnesnnnens | tesessssssseasnasennns 85,000
(O o oI =5 (11 1 = (= PP PSPPSRSO 94,000 95,000
Production REeSEArCh DIFECIOT ......cc..iiiuiiiiiiiiieii ettt sb e et san e e be e e e e nneeaane s 76,500 75,000
Production RESEAICI .........c.coiiiiiiii e e 548,500 500,000
Domestic Market DEVEIOPIMENT .........ouiiiiiiiiii ettt b et n e e et e e bt e sneeeaneas 1,393,500 1,550,000
RESEIVE fOr CONTINGENCY ....evieeiitieeeet ettt r e e r e b e r e b e n ke e e e s aeenenre e e e sne e e e nneennens 107,000 55,100

The assessment rate recommended by
the Board was derived by dividing
anticipated expenses by expected
shipments of California walnuts
certified as merchantable. Merchantable
shipments for the year are estimated at
306,000,000 kernelweight pounds
which should provide $2,937,600 in
assessment income and allow the Board
to cover its expenses. Unexpended
funds may be used temporarily to defray
expenses of the subsequent marketing
year, but must be made available to the
handlers from whom collected within 5
months after the end of the year,
according to § 984.69.

The assessment rate will continue in
effect indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information

submitted by the Board or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Board will continue to meet prior to or
during each marketing year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Board meetings are
available from the Board or USDA.
Board meetings are open to the public
and interested persons may express
their views at these meetings. USDA
will evaluate Board recommendations
and other available information to
determine whether modification of the
assessment rate is needed. Further
rulemaking will be undertaken as
necessary. The Board’s 2005—06 budget

and those for subsequent marketing
years would be reviewed and, as
appropriate, approved by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
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small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 50 handlers
of California walnuts subject to
regulation under the marketing order
and approximately 5,500 growers in the
production area. Small agricultural
service firms are defined by the Small
Business Administration (13 CFR
121.201) as those whose annual receipts
are less than $6,000,000, and small
agricultural producers are defined as
those whose annual receipts are less
than $750,000.

Current industry information shows
that 15 of the 50 handlers (30 percent)
shipped over $6,000,000 of
merchantable walnuts and could be
considered large handlers by the Small
Business Administration. Thirty-five of
the 50 walnut handlers (70 percent)
shipped under $6,000,000 of
merchantable walnuts and could be
considered small handlers.

The number of large walnut growers
(annual walnut revenue greater than

$750,000) can be estimated as follows.
According to the National Agricultural
Statistics Service (NASS), the average
yield per acre for 2002—04 is 1.457 tons.
A grower with 420 acres would produce
approximately 612 tons. The average of
grower prices for 2002—04 (published by
NASS) is $1,227 per ton. At that average
price, the 612 tons produced on 420
acres would yield approximately
$750,000 in annual revenue. The 2002
Agricultural Census indicated 56
percent of walnut farms were 500 acres
or larger, which is close to the 420 acres
required to produce $750,000 in
revenue. Thus, it can be concluded that
the number of large walnut farms in
2005 is still likely to be under one
percent. Based on the foregoing, it can
be concluded that the majority of
California walnut handlers and
producers may be classified as small
entities.

This rule increases the assessment
rate established for the Board and
collected from handlers for the 2005-06
and subsequent marketing years from

$0.0094 per kernelweight pound of
assessable walnuts to $0.0096 per
kernelweight pound of assessable
walnuts. The Board unanimously
recommended 2005-06 expenditures of
$2,937,600 and an assessment rate of
$0.0096 per kernelweight pound of
assessable walnuts. The assessment rate
of $0.0096 is $0.0002 higher than the
rate currently in effect. The quantity of
assessable walnuts for the 2005-06
marketing year is estimated at 340,000
tons (306,000,000 merchantable
kernelweight pounds. Thus, the $0.0096
rate should provide $2,937,600 in
assessment income and be adequate to
meet this year’s expenses. The increased
assessment rate is primarily due to
increased budget expenditures and
based on an estimated crop of 340,000
tons for the year (306,000,000
kernelweight pounds estimated
merchantable).

The following table compares major
budget expenditures recommended by
the Board for the 2004—05 and 2005-06
fiscal years:

Budget expense categories 2004-05 2005-06
Administrative Staff/Field Salaries & BENEFItS .........ccooiiiiriiieiiiee et $332,000 $360,000
Travel/Board EXpenses .......cccccvcercererieernennnn. 69,000 80,000
Office Costs/Annual Audit 124,000 132,500
Program Expenses Including Research:
CONLrOIEA PUICRASES ... .oiiiiiiiiiiee ettt ettt b et sa ettt e s bt e bt e e ae e e bt e st e et e e e neesnnenneenans 5,000 5,000
CrOP ACIBAGE SUIVEY ....oiiiiiiiiiiiti it e e b bbb e e bbb sb e bbb b sne e ens | bebisbssbssssssssnesens 85,000
(0] (oo =t (144 F= 1 T PSR PSUPP PP TUPPRPPTON 94,000 95,000
Production ReSearch DIFECION ..........cociiiiiiiiiiiiic e s e 76,500 75,000
Production RESEAICI ......ccuiiiiiiii ettt ettt st b e e e bt e nn ettt nan e ne s 548,500 500,000
Domestic Market DEeVEIOPMENT .........c..oiiiiii e e e 1,393,500 1,550,000
Reserve for CONtINGENCY ........ocuiiiiiiieee et e e 107,000 55,100

The Board reviewed and unanimously
recommended 2005-06 expenditures of
$2,937,600, which included increases in
several expense categories. Prior to
arriving at this budget, the Board
considered alternative expenditure
levels, but ultimately decided that the
recommended levels were reasonable to
properly administer the order. The
assessment rate recommended by the
Board was derived by dividing
anticipated expenses by expected
shipments of California walnuts
certified as merchantable. Merchantable
shipments for the year are estimated at
306,000,000 kernelweight pounds
which should provide $2,937,600 in
assessment income and allow the Board
to cover its expenses. Unexpended
funds may be used temporarily to defray
expenses of the subsequent marketing
year, but must be made available to the
handlers from whom collected within 5
months after the end of the year,
according to § 984.69.

According to NASS, the season
average grower prices for years 2003 and
2004 were $1,160 and $1,350 per ton
respectively. Dividing these average
grower prices by 2,000 pounds per ton
provides an inshell price per pound
range of between $.58 and $.68.
Adjusting by a few cents above and
below those prices ($0.55 to $0.70 per
inshell pound) provides a reasonable
price range within which the 2005-06
season average price is likely to fall.
Dividing these inshell prices per pound
by the 0.45 conversion factor designated
in the order yields a 2005—06 price
range estimate of $1.22 and $1.56 per
kernelweight pound of assessable
walnuts.

To calculate the percentage of grower
revenue represented by the assessment
rate, the assessment rate of $0.0096 (per
kernelweight pound) is divided into the
low and high estimates of the price
range. The estimated assessment
revenue for the 2005—-06 marketing year
as a percentage of total grower revenue

would likely range between .8 and .6

percent.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs
would be offset by the benefits derived
by the operation of the marketing order.
In addition, the Board’s meeting was
widely publicized throughout the
California walnut industry and all
interested persons were invited to
attend the meeting and participate in
Board deliberations on all issues. Like
all Board meetings, the September 9,
2005, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large California
walnut handlers. As with all Federal
marketing order programs, reports and
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forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A proposed rule concerning this
action was published in the Federal
Register on November 4, 2005 (70 FR
67096). Copies of the proposed rule
were also mailed or sent via facsimile to
all walnut handlers. Finally, the
proposal was made available through
the Internet by USDA and the Office of
the Federal Register. A 10-day comment
period ending on November 14, 2005,
was provided for interested persons to
respond to the proposal. No comments
were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Board and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C 553, it also found
and determined that good cause exists
for not postponing the effective date of
this rule until 30 days after publication
in the Federal Register because
handlers are already receiving the 2005
walnut crop from growers. The
marketing year began on August 1, 2005,
and the assessment rate applies to all
walnuts received during the 2005—-06
and subsequent seasons. The Board
needs to have sufficient funds to pay its
expenses which are incurred on a
continuous basis. Further, handlers are
aware of this rule which was
recommended at a public meeting. Also
a 10-day comment period was provided
in the proposed rule and no comments
were received.

List of Subjects in 7 CFR Part 984

Marketing agreements, Nuts,
Reporting and recordkeeping
requirements, Walnuts.

m For the reasons set forth in the
preamble, 7 CFR part 984 is to be
amended as follows:

PART 984—WALNUTS GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 984 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 984.347 is revised to read
as follows:

§984.347 Assessment rate.

On and after August 1, 2005, an
assessment rate of $0.0096 per
kernelweight pound is established for
California merchantable walnuts.

Dated: December 5, 2005.

Lloyd C. Day,

Administrator, Agricultural Marketing
Service.

[FR Doc. 05-23818 Filed 12-5-05; 4:29 pm]
BILLING CODE 3410-02-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 707
RIN 3133-AC57

Truth in Savings
AGENCY: National Credit Union
Administration (NCUA).

ACTION: Interim final rule with request
for comments.

SUMMARY: As required by the Truth in
Savings Act, the NCUA is amending its
rule and official staff interpretation to
address the uniformity and adequacy of
information provided to members when
they overdraw their share accounts. The
amendments address services referred to
as “‘bounced-check protection” or
“courtesy overdraft protection” that pay
members’ checks and allow other
overdrafts when there are insufficient
funds in the account. The interim final
rule creates a new section in the
regulation and requires credit unions
that promote the payment of overdrafts
in advertisements to disclose fees and
other information in advertisements of
overdraft services.
DATES: This rule is effective December 8,
2005. To allow time for any necessary
operational changes, however, the
mandatory compliance date for the
interim final rule is July 1, 2006.
Comments must be received on or
before February 6, 2006.
ADDRESSES: You may submit comments
by any of the following methods (Please
send comments by one method only):

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e NCUA Web site: http://
www.ncua.gov/

RegulationsOpinionsLaws/
proposed_regs/proposed_regs.html.
Follow the instructions for submitting
comments.

e E-mail: Address to
regcomments@ncua.gov. Include “[Your
name] Comments on Part 707 Truth in
Savings” in the e-mail subject line.

e Fax: (703) 518-6319. Use the
subject line described above for e-mail.

e Mail: Address to Mary Rupp,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314—
3428.

e Hand Delivery/Courier: Same as
mail address.

Public Inspection: All public
comments are available on the agency’s
Web site at http://www.ncua.gov/
RegulationsOpinionsLaws/comments as
submitted, except as may not be
possible for technical reasons. Public
comments will not be edited to remove
any identifying or contact information.
Paper copies of comments may be
inspected in NCUA’s law library at 1775
Duke Street, Alexandria, Virginia 22314,
by appointment weekdays between 9
a.m. and 3 p.m. To make an
appointment, call (703) 518-6540 or
send an e-mail to OGCMail@ncua.gov.

FOR FURTHER INFORMATION CONTACT:
Moisette I. Green or Frank S. Kressman,
Staff Attorneys, at the address above or
telephone: (703) 518-6540.

SUPPLEMENTARY INFORMATION:

I. Background

In November 2002, the Board of
Governors of the Federal Reserve
System (Federal Reserve) solicited
comment about financial institutions’
current overdraft services to determine
the need for guidance to depository
institutions under 12 CFR part 226
(Regulation Z) and other laws. 67 FR
72618 (December 6, 2002). Based on
comments it received, the Federal
Reserve amended 12 CFR part 230
(Regulation DD), and its staff
commentary in May 2005. 70 FR 29582
(May 24, 2005). Regulation DD, the
Federal Reserve’s implementation of the
Truth in Savings Act (TISA), now
requires banks to disclose rates and fees
charged as a part of “bounced-check
protection” or “courtesy overdraft
protection” programs offered as an
alternative to traditional overdraft lines
of credit. The Federal Reserve’s final
rule also requires financial institutions
that promote the payment of overdrafts
in an advertisement to: (1) Disclose the
total fees imposed for paying overdrafts
and returning unpaid items on periodic
statements for both the statement period
and the calendar year to date and (2)
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include certain other disclosures in
advertisements of overdraft services.

TISA requires NCUA to promulgate
regulations substantially similar to those
promulgated by the Federal Reserve
within 90 days of the effective date of
the Federal Reserve’s rules. 12 U.S.C.
4311(b). In doing so, NCUA is to take
into account the unique nature of credit
unions and the limitations under which
they may pay dividends on member
accounts. In compliance with TISA,
NCUA is issuing this interim final rule
with request for comments that is
substantially similar to the Federal
Reserve’s May 2005 final rule.

Part 707 of NCUA'’s regulations
implements TISA for credit unions. 12
CFR part 707. Part 707 requires, among
other things, disclosure of yields, fees
and other terms concerning share
accounts to members before an account
is opened, upon a member’s request,
before an adverse change in account
terms occurs, before the renewal of
certificates of deposit, and in periodic
statements. Credit unions are not
required to provide periodic statements,
but if they do, statements must have the
disclosures TISA requires.

Part 707 and TISA have rules for
advertising share accounts and prohibit
advertisements, announcements, or
solicitations that are inaccurate or
misleading, or that misrepresent the
credit union’s account contract. 12 CFR
707.8(a). For example, credit unions are
prohibited from describing an account
as “free” or using words of similar
meaning if any maintenance or activity
fee may be imposed. Id.

II. The Interim Final Rule

To comply with the Board’s obligation
under TISA, it is adopting interim final
revisions to part 707 and the
accompanying official staff
interpretation that are substantially
similar to the Federal Reserve’s final
rule in May 2005. NCUA has made some
modifications to the rule to account for
the unique nature of credit unions. The
interim final rule consolidates the
guidance for credit unions that promote
the payment of overdrafts in a new
§707.11 to facilitate compliance. To
give credit unions sufficient time to
implement the necessary system
changes to comply with the regulation,
compliance with the interim final rule
will not become mandatory until July 1,
2006.

The NCUA Board is issuing this rule
as an interim final rule because there is
a strong public interest in having in
place consumer-oriented rules that are
consistent with those recently
promulgated by the Federal Reserve.
Additionally, as discussed above, NCUA

is statutorily required to issue rules
substantively similar to those of the
Federal Reserve within 90 days of the
effective date of the Federal Reserve’s
rules. Although the Federal Reserve’s
rule will not be effective until July 1,
2006, credit unions and their accounting
software providers will need to adapt
their current systems to accommodate
these changes. The Board wants to
provide adequate lead time for these
changes. Accordingly, for good cause,
the Board finds that, pursuant to 5
U.S.C. 553(b)(3)(B), notice and public
procedures are impracticable,
unnecessary, and contrary to the public
interest; and, pursuant to 5 U.S.C.
553(d)(3), the rule will be effective
immediately and without 30 days
advance notice of publication. Although
the rule is being issued as an interim
final rule and is effective immediately,
compliance will not become mandatory
until July 1, 2006 to give credit unions
sufficient time to implement the
necessary system changes to comply
with the regulation. Even so, the NCUA
Board encourages interested parties to
submit comments.

Summary of Revisions to the Regulation

The following is a summary of the
interim final rule. This interim final rule
tracks closely the Federal Reserve’s
recent amendments to Regulation DD. A
section-by-section analysis of the
regulatory language and staff
commentary is in the Federal Reserve’s
final rule. 70 FR 29582 (May 24, 2005).

Disclosures Concerning Overdraft Fees
on Periodic Statements

Courtesy overdraft protection allows
the payment of a check or debit
transaction that would otherwise be
rejected for non-sufficient funds (NSF).
Payment of the item overdraws the
member’s account, and a fee is charged
for paying the NSF item. Under
overdraft protection programs, there is
no written agreement between the
member and credit union to pay NSF
items. Instead, payment is made at the
discretion of the credit union, and a fee
is charged for each item paid. Generally,
overdraft protection services allowed
the occasional, manual payment of an
overdraft. Some financial institutions
have automated the decision and
payment process however.

Credit unions that provide courtesy
overdraft protection must separately
disclose on their periodic statements the
total amount of fees or charges imposed
on the share account for paying
overdrafts and returning items unpaid.
These disclosures must be provided for
the statement period and for the
calendar year to date. Credit unions that

do not provide this service would not be
required to provide the new disclosures.

Account-Opening Disclosures

Credit unions must specify in
account-opening disclosures the
categories of transactions for which an
overdraft fee may be imposed. An
exhaustive list of transactions is not
required. It is sufficient to state that the
fee is imposed for overdrafts created by
checks, in-person withdrawals, ATM
withdrawals, or by other electronic
means, as applicable. This requirement
applies to all credit unions, including
credit unions that do not promote the
payment of overdrafts in an
advertisement.

Advertising Rules

To avoid confusion with traditional
lines of credit, credit unions that
promote the payment of overdrafts must
include certain disclosures in their
advertisements about the service:

(1) The applicable fees or charges, the
categories of transactions covered;

(2) The time period members have to
repay or cover any overdraft; and

(3) The circumstances under which
the credit union would not pay an
overdraft.

Stating the available overdraft limit or
the amount of funds available on a
periodic statement would be considered
an advertisement triggering the required
disclosures.

The interim final rule provides safe
harbors from the advertising
requirements similar to those for the
periodic statement disclosure
requirements. For example, the
advertising disclosure requirements
would not apply to credit unions when
they provide educational materials,
respond to a member-initiated inquiry
about overdrafts or share accounts, or
notify a member about a specific
overdraft in their account.

Adpvertising disclosures are not
required on ATM receipts, due to space
limitations. Similarly, advertising
disclosures are not required for
advertisements using broadcast media,
billboards, or telephone response
systems. This parallels an exemption in
part 707 for other types of advertising
disclosures. Limited advertising
disclosures are required on ATM
screens, telephone response machines,
and indoor signs. For example, a sign in
a credit union lobby advertising
courtesy overdraft protection must state
that fees may apply and direct members
to contact a credit union employee for
more information.
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Prohibiting Misleading Advertisements

TISA’s prohibition against
advertisements, announcements, or
solicitations that are misleading or
misrepresent the deposit contract is
extended to communications with
members about the terms of their
existing accounts.

Examples of Misleading Advertisements

The staff interpretation is revised to
provide five examples of advertisements
that would ordinarily be deemed
misleading:

(1) Representing an overdraft service
as a “line of credit”;

(2) Representing that the credit union
will honor all checks or transactions if
the credit union in fact retains
discretion not to honor a transaction;

(3) Representing that members with
an overdrawn account can maintain a
negative balance if the overdraft service
requires members to return the share
account to a positive balance promptly;

(4) Describing an overdraft service
solely as protection against bounced
checks, if the credit union also permits
and charges a fee for ATM withdrawals
and other electronic fund transfers that
permit members to overdraw their
account; and

(5) Describing an account as “free” or
“no cost” in an advertisement that also
promotes a service for which there is a
fee, including an overdraft service,
unless the advertisement clearly and
conspicuously indicates the cost
associated with the service.

Possible Coverage Under the Truth in
Lending Act (TILA)

The amendments to part 707
recognize that an overdraft service is a
feature and term of a share account, and
that the fees associated with the service
are assessed against the share account.
The adoption of interim final rules
under part 707 does not preclude a
future determination by the Federal
Reserve that TILA disclosures would
also benefit consumers.

III. Regulatory Flexibility Analysis

The Board has prepared a final
regulatory flexibility analysis as
required by the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). TISA was
enacted, in part, for the purpose of
requiring clear and uniform disclosures
regarding deposit account terms and
fees assessable against these accounts.
Such disclosures allow members to
make meaningful comparisons between
different accounts and also allow
members to make informed judgments
about the use of their accounts. 12
U.S.C. 4301. TISA requires the Board to
prescribe regulations to carry out the

purpose and provisions of the statute.
12 U.S.C. 4308(a)(1), 4311(b). The Board
is adopting revisions to part 707 to
address the uniformity and adequacy of
credit unions’ disclosure of fees
associated with overdraft services
generally and to address concerns about
advertised overdraft services in
particular. The existing regulation is
amended to require credit unions
offering certain overdraft services to
provide more complete information
regarding those services. The Board
believes that the revisions to part 707
are within the Board’s authority to
adopt provisions that carry out the
purposes of the statute.

There are other laws that credit
unions must consider when
administering an overdraft protection
program. Although other laws and
regulations may apply to credit unions’
payment of overdrafts, the final
revisions to part 707 do not duplicate or
conflict with the requirements imposed
by these laws. The Board has also
considered the interagency guidance on
overdraft protection programs issued in
February 2005, and has determined that
issuance of the final revisions to part
707 is consistent with the interagency
guidance. 70 FR 9127 (February 24,
2005).

Approximately 2,666 of the credit
unions in the United States that must
comply with TISA have assets of $10
million or less and thus are considered
small entities for purposes of the
Regulatory Flexibility Act, based on
2004 call report data. The Board
believes that almost all small credit
unions that offer accounts where
overdraft or returned-item fees are
imposed currently send periodic
statements on those accounts, although
the number of small credit unions that
promote their overdraft services is
unknown. For those credit unions that
promote the payment of overdrafts in an
advertisement, periodic statement
disclosures will need to be revised to
display aggregate overdraft and
aggregate returned-item fees for the
statement period and year to date. All
small credit unions will have to review,
and perhaps revise account-opening
disclosures and marketing materials.

The revisions to part 707 require all
credit unions to provide more complete
information to members regarding
overdraft services. Account-opening
disclosures and marketing materials
would describe more completely how
fees may be triggered. Credit unions that
provide overdraft services must
separately disclose on periodic
statements the total dollar amount of
fees and charges imposed on the
account for paying overdrafts and the

total dollar amount for returning items
unpaid. These disclosures must be
provided for the statement period and
for the calendar year to date for each
account to which the service is
provided. Certain advertising practices
are prohibited, and additional
disclosures on advertisements of
overdraft services are required.

The Board is soliciting comment on
how the burden of disclosures on credit
unions could be minimized. The interim
final rule limits the requirement to
disclose aggregate totals for overdraft
and returned-item fees for the statement
period and the calendar year to date to
credit unions that provide ad hoc
payments of overdrafts or promote the
payment of overdrafts in an
advertisement, thereby encouraging the
routine use of the service. It also
specifies certain practices that would
not trigger the new overdraft
disclosures. The safe harbors provide
additional certainty to credit unions in
determining whether compliance with
the rule is required in particular
circumstances. Consistent with the rule
requiring periodic statement
disclosures, the interim final rule also
provides safe harbors to specify
circumstances when a credit union
would not be required to provide
additional advertising disclosures.

Under the interim final rule, credit
unions are permitted to provide an
illustrative list of categories by which
overdrafts may be created to generally
eliminate the need to provide a change-
in-terms notice each time a new channel
for creating overdrafts is added. The
interim final rule also provides
additional guidance regarding the types
of fees that should be included in the
total dollar amount of fees and charges
imposed on the account for paying
overdrafts and in the total dollar amount
for returning items unpaid.

IV. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501
et seq., the Board has submitted the
information collection requirements
contained in this interim final rule to
the Office of Management and Budget
(OMB). The NCUA may not conduct or
sponsor, and an organization is not
required to respond to, this information
collection unless it displays a currently
valid OMB control number. The current
OMB control number for the Truth in
Savings program is 3133—0134. This
information collection will be revised to
include the requirements of this interim
final rule.

The collection of information that is
revised by this rulemaking is found in
12 CFR part 707 and Appendix C. This
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collection is mandatory to evidence
compliance with the requirements of
part 707 and TISA. 15 U.S.C. 4301 et
seq. Credit unions must retain records
for twenty-four months. This regulation
applies to all types of credit unions, not
just federally-insured credit unions.

The revisions provide that credit
unions offering certain overdraft
payment services must provide more
complete information regarding those
services. Account-opening disclosures
and other marketing materials describe
more completely how fees may be
triggered. Credit unions that promote
the payment of overdrafts must
separately disclose on periodic
statements the total dollar amount of
fees and charges imposed on the
account for paying overdrafts and the
total dollar amount of fees charged to
the account for returning items unpaid.
These disclosures must be provided for
the statement period and for the
calendar year to date for each account
to which an advertisement applies.
Certain advertising practices are
prohibited, and additional disclosures
in advertisements for the payment of
overdrafts are required. Although the
interim final rule adds these
requirements, it is expected that these
revisions would not significantly
increase the ongoing paperwork burden
of credit unions. However, respondents
would face a one-time burden to
reprogram and update their systems to
include these new notice requirements.

There are an estimated 9,128 credit
unions. The NCUA estimates that it will
take the respondents, on average, 8
hours or one business day to make these
one-time system changes. Additionally,
Respondents would also face a one-time
burden to revise and update their
advertising materials. NCUA estimates
that it will take approximately 40 hours,
one business week to update these
materials. NCUA estimates respondents
will incur a burden of 12,514,201 hours
meeting the requirements of this interim
final rule. NCUA estimates that the
total, continuing annual burden for the
Truth in Savings program to be
12,076,057 hours. Prior to this interim
final rule, NCUA estimated the annual
burden to be 10,467,679 hours. The
annual burden under this interim final
rule will increase 1,608,378 burden
hours.

NCUA invites comment on:

(1) The accuracy of NCUA'’s estimate
of the burden of the information
collection;

(2) Ways to minimize the burden of
the information collection on credit
unions, including the use of automated
collection techniques or other forms of
information technology; and

(3) Estimates of capital or start-up
costs and costs of operation,
maintenance, and purchase of services
to provide information. Interested may
submit comments regarding the
information collection requirements in
this rule. Comments must be received
within 30 days from the publication of
this interim final rule. Include
“Comments on Part 707 Truth in
Savings” in the comments header and
send them to NCUA using one of the
methods described above and to: NCUA
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DC 20503, Fax number:
(202) 395-6974.

List of Subjects in 12 CFR Part 707

Advertising, Consumer protection,
Credit unions, Reporting and
recordkeeping requirements, Truth in
savings.

By the National Credit Union
Administration Board on November 29, 2005.
Mary F. Rupp,

Secretary of the Board.

m For the reasons set forth in the
preamble, the Board amends 12 CFR
part 707 as set forth below:

PART 707—TRUTH IN SAVINGS
m 1. The authority citation for part 707
continues to read as follows:

Authority: 12 U.S.C. 4311.
m 2. Section 707.2 is amended by

revising paragraph (b) to read as follows:

§707.2 Definitions.

* * * * *

(b) Advertisement means a
commercial message, appearing in any
medium, that promotes directly or
indirectly:

(1) The availability or terms of, or a
deposit in, a new account; and

(2) For purposes of § 707.8(a) and
§707.11 of this part, the terms of, or a

deposit in, a new or existing account.
* * * * *

m 3. Section 707.6 is amended by
republishing paragraph (b) introductory
text and revising paragraph (b)(3) to
read as follows:

§707.6 Periodic statement disclosures.
* * * * *

(b) Statement disclosures. If a credit
union mails or delivers a periodic
statement, the statement must include
the following disclosures:

(3) Fees imposed. Fees required to be
disclosed under § 707.4(b)(4) of this part
that were debited from the account
during the statement period. The fees
must be itemized by type and dollar

amounts. Except as provided in
§707.11(a)(1) of this part, when fees of
the same type are imposed more than
once in a statement period, a credit
union may itemize each fee separately
or group the fees together and disclose
a total dollar amount for all fees of that
type.
m 4. Section 707.8 is amended by
revising paragraph (a), and adding a
new paragraph (f) to read as follows:

§707.8 Advertising.

(a) Misleading or inaccurate
advertisements. An advertisement must
not:

(1) Be misleading or inaccurate or
misrepresent a credit union’s account
agreement; or

(2) Refer to or describe an account as
“free” or “‘no cost” or contain a similar
term if any maintenance or activity fee
may be imposed on the account. The
word ‘““profit” must not be used in
referring to dividends or interest paid

on an account.
* * * * *

(f) Additional disclosures in
connection with the payment of
overdrafts. Credit unions that promote
the payment of overdrafts in an
advertisement must include in the
advertisement the disclosures required
by § 707.11(b) of this part.

* * * * *

m 5. Section 707.11 is added to read as
follows:

§707.11 Additional disclosure
requirements for credit unions advertising
the payment of overdrafts.

(a) Periodic statement disclosures. (1)
Disclosure of Total Fees. (i) Except as
provided in paragraph (a)(2) of this
section, if a credit union promotes the
payment of overdrafts in an
advertisement, the credit union must
separately disclose on each periodic
statement:

(A) The total dollar amount for all fees
or charges imposed on the account for
paying checks or other items when there
are insufficient funds and the account
becomes overdrawn; and

(B) The total dollar amount for all fees
imposed on the account for returning
items unpaid.

(ii) The disclosures required by this
paragraph must be provided for the
statement period and for the calendar
year to date, for any account to which
the advertisement applies.

(2) Communications not triggering
disclosure of total fees. The following
communications by a credit union do
not trigger the disclosures required by
paragraph (a)(1) of this section:
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(i) Promoting in an advertisement a
service for paying overdrafts where the
credit union’s payment of overdrafts
will be agreed upon in writing and
subject to part 226 of this title
(Regulation Z);

(i) Communicating, whether by
telephone, electronically, or otherwise,
about the payment of overdrafts in
response to a member-initiated inquiry
about share accounts or overdrafts.
Providing information about the
payment of overdrafts in response to a
balance inquiry made through an
automated system, such as a telephone
response machine, an automated teller
machine (ATM), or a credit union’s
Internet site, is not a response to a
member-initiated inquiry for purposes
of this paragraph;

(iii) Engaging in an in-person
discussion with a member;

(iv) Making disclosures that are
required by Federal or other applicable
law;

(v) Providing a notice or including
information on a periodic statement
informing a member about a specific
overdrawn item or the amount the
account is overdrawn;

(vi) Including in a share account
agreement a discussion of the credit
union’s right to pay overdrafts;

(vii) Providing a notice to a member,
such as at an ATM, that completing a
requested transaction may trigger a fee
for overdrawing an account, or
providing a general notice that items
overdrawing an account may trigger a
fee; or

(viii) Providing informational or
educational materials concerning the
payment of overdrafts if the materials do
not specifically describe the credit
union’s overdraft service.

(3) Time period covered by
disclosures. A credit union must make
the disclosures required by paragraph
(a)(1) of this section for the first
statement period that begins after a
credit union advertises the payment of
overdrafts. A credit union may disclose
total fees imposed for the calendar year
by aggregating fees imposed since the
beginning of the calendar year, or since
the beginning of the first statement
period that year for which such
disclosures are required.

(4) Termination of promotions.
Paragraph (a)(1) of this section becomes
inapplicable with respect to a share
account two years after the date of a
credit union’s last advertisement
promoting the payment of overdrafts
related to that account.

(5) Acquired accounts. A credit union
that acquires an account must thereafter
provide the disclosures required by
paragraph (a)(1) of this section for the

first statement period that begins after
the credit union promotes the payment
of overdrafts in an advertisement that
applies to the acquired account. If
disclosures under paragraph (a)(1) of
this section are required for the acquired
account, the credit union may, but is not
required to, include fees imposed before
acquisition of the account.

(b) Advertising disclosures for
overdraft services. (1) Disclosures.
Except as provided in paragraphs
(b)(2),(b)(3), and (b)(4) of this section,
any advertisement promoting the
payment of overdrafts must disclose in
a clear and conspicuous manner:

(i) The fee or fees for the payment of
each overdraft;

(ii) The categories of transactions for
which a fee for paying an overdraft may
be imposed;

(iii) The time period by which the
member must repay or cover any
overdraft; and

(iv) The circumstances under which
the credit union will not pay an
overdraft.

(2) Communications about the
payment of overdrafts not subject to
additional advertising disclosures.
Paragraph (b)(1) of this section does not
apply to:

(i) An advertisement promoting a
service where the credit union’s
payment of overdrafts will be agreed
upon in writing and subject to part 226
of this title (Regulation Z);

(ii) A communication by a credit
union about the payment of overdrafts
in response to a member-initiated
inquiry about share accounts or
overdrafts. Providing information about
the payment of overdrafts in response to
a balance inquiry made through an
automated system, such as a telephone
response machine, ATM, or a credit
union’s Internet site, is not a response
to a member-initiated inquiry for
purposes of this paragraph;

(iii) An advertisement made through
broadcast or electronic media, such as
television or radio;

(iv) An advertisement made on
outdoor media, such as billboards;

(v) An ATM receipt;

(vi) An in-person discussion with a
member;

(vii) Disclosures required by Federal
or other applicable law;

(viii) Information included on a
periodic statement or a notice informing
a member about a specific overdrawn
item or the amount the account is
overdrawn;

(ix) A term in a share account
agreement discussing the credit union’s
right to pay overdrafts;

(x) A notice provided to a member,
such as at an ATM, that completing a

requested transaction may trigger a fee
for overdrawing an account, or a general
notice that items overdrawing an
account may trigger a fee; or

(xi) Informational or educational
materials concerning the payment of
overdrafts if the materials do not
specifically describe the credit union’s
overdraft service.

(3) Exception for ATM screens and
telephone response machines. The
disclosures described in paragraphs
(b)(1)(ii) and (b)(1)(iv) of this section are
not required in connection with any
advertisement made on an ATM screen
or using a telephone response machine.

(4) Exception for indoor signs.
Paragraph (b)(1) of this section does not
apply to advertisements for the payment
of overdrafts on indoor signs as
described by § 707.8(e)(2) of this part,
provided that the sign contains a clear
and conspicuous statement that fees
may apply and that members should
contact an employee for further
information about applicable fees and
terms. For purposes of this paragraph
(b)(4), an indoor sign does not include
an ATM screen.

m 6. Amend Appendix C to part 707 as
follows:

m a. Under § 707.2 Definitions, under (b)
Advertisement, the introductory
sentence to paragraph 2 is republished,
paragraph 2.iv is revised, and new
paragraphs 2.v through 2.vii are added.
m b. Under § 707.4 Account disclosures,
under (b)(4) Fees, a new paragraph 6 is
added.

m c. Under § 707.6 Periodic statement
disclosures, under (b)(3) Fees imposed,
paragraph 2 is revised.

m d. Under § 707.8 Advertising, under
(a) Misleading or inaccurate
advertisements, a new paragraph 10 is
added.

me. Anew §707.11 Additional
disclosure requirements for credit
unions advertising the payment of
overdrafts, is added in numerical order.

The additions and revisions read as
follows:

Appendix C To Part 707—Official Staff
Interpretations

* * * * *

§707.2 Definitions.

* * * * *
(b) Advertisement
* * * * *

2. Other messages. Examples of
messages that are not advertisements
are—

* * * * *

iv. For purposes of § 707.8(b) of this
part through § 707.8(e) of this part,
information given to members about
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existing accounts, such as current rates
recorded on a voice-response machine
or notices for automatically renewable
time account sent before renewal.

v. Information about a particular
transaction in an existing account.

vi. Disclosures required by Federal or
other applicable law.

vii. A share account agreement.
* * * * *

§707.4 Account Disclosures.

* * * * *

(b) Content of account disclosures

(b)(4) Fees

6. Fees for overdrawing an account.
Under § 707.4(b)(4) of this part, credit
unions must disclose the conditions
under which a fee may be imposed. In
satisfying this requirement credit unions
must specify the categories of
transactions for which an overdraft fee
may be imposed. An exhaustive list of
transactions is not required. It is
sufficient for a credit union to state that
the fee applies to overdrafts “created by
check, in-person withdrawal, ATM
withdrawal, or other electronic means.”
Disclosing a fee “for overdraft items”

would not be sufficient.
* * * * *

§707.6 Periodic statement disclosures.
* * * * *

(b) Statement Disclosures

(b)(3) Fees imposed

2. Itemizing fees by type. In itemizing
fees imposed more than once in the
period, credit unions may group fees if
they are the same type. See
§707.11(a)(1) of this part regarding
certain fees that must be grouped when
a credit union promotes the payment of
overdrafts. When fees of the same type
are grouped together, the description
must make clear that the dollar figure
represents more than a single fee, for
example, “total fees for checks written
this period.” Examples of fees that may
not be grouped together are—

i. Monthly maintenance and excess-
activity fees.

ii. “Transfer” fees, if different dollar
amounts are imposed, such as $.50 for
deposits and $1.00 for withdrawals.

iii. Fees for electronic fund transfers
and fees for other services, such as
balance-inquiry or maintenance fees.

iv. Fees for paying overdrafts and fees
for returning checks or other items
unpaid.

* * * * *

§707.8 Advertising.

(a) Misleading or inaccurate
advertisements

* * * * *

10. Examples. Examples of
advertisements that would ordinarily be
misleading, inaccurate, or misrepresent
the deposit contract are:

i. Representing an overdraft service as
a “line of credit,” unless the service is
subject to 12 CFR part 226 (Regulation
7).

ii. Representing that the credit union
will honor all checks or authorize
payment of all transactions that
overdraw an account, with or without a
specified dollar limit, when the credit
union retains discretion at any time not
to honor checks or authorize
transactions.

iii. Representing that members with
an overdrawn account can maintain a
negative balance when the terms of the
account’s overdraft service require
members promptly to return the share
account to a positive balance.

iv. Describing a credit union’s
overdraft service solely as protection
against bounced checks when the credit
union also permits overdrafts for a fee
for overdrawing their accounts by other
means, such as ATM withdrawals, debit
card transactions, or other electronic
fund transfers.

v. Advertising an account-related
service for which the credit union
charges a fee in an advertisement that
also uses the word “free” or “no cost”
or a similar term to describe the
account, unless the advertisement
clearly and conspicuously indicates that
there is a cost associated with the
service. If the fee is a maintenance or
activity fee under § 707.8(a)(2) of this
part, however, an advertisement may
not describe the account as “free” or
“no cost” or contain a similar term even
if the fee is disclosed in the

advertisement.
* * * * *
§707.11 Additional disclosure

requirements for credit unions advertising
the payment of overdrafts.

(a) Periodic statement disclosures.

(a)(1) Disclosure of total fees.

1. Examples of credit unions
advertising the payment of overdrafts. A
credit union would trigger the periodic
statement disclosures if it:

i. Promotes the credit union’s policy
or practice of paying some overdrafts,
unless the service would be subject to
12 CFR part 226 (Regulation Z), in
advertisements using broadcast media,
brochures, telephone solicitations ,or
electronic mail, or on Internet sites,
ATM screens or receipts, billboards, or

indoor signs. But see, § 707.11(a)(2) of
this part regarding communications
about the payment of overdrafts that
would not trigger periodic statement
disclosures;

ii. Includes a message on a periodic
statement informing the member of an
overdraft limit or the amount of funds
available for overdrafts. For example, a
credit union that includes a message on
a periodic statement informing the
member of a $500 overdraft limit or that
the member has $300 remaining on the
overdraft limit, is promoting an
overdraft service;

iii. Discloses an overdraft limit or
includes the dollar amount of an
overdraft limit in a balance disclosed by
any means, including on an ATM
receipt or on an automated system, such
as a telephone response machine, ATM
screen, or the credit union’s Internet
site.

2. Applicability of periodic statement
disclosures. The periodic statement
disclosures apply to all accounts for
which the credit union has advertised
the payment of overdrafts. For example,
if an advertisement promoting the
payment of overdrafts specifies the
types of accounts to which the
advertisement applies, the credit union
would not be required to provide the
periodic statement disclosures for other
types of accounts offered by the credit
union for which the advertisement does
not apply. If an advertisement does not
specify the types of accounts to which
it applies, the advertisement would be
considered to apply to all of a credit
union’s share accounts.

3. Transfer services. The overdraft
services covered by § 707.11(a)(1) of this
part do not include a service providing
for the transfer of funds from another
share account of the member to permit
the payment of items without creating
an overdraft, even if a fee is charged for
the transfer.

4. Fees for paying overdrafts. A credit
union that advertises the payment of
overdrafts must disclose on periodic
statements a total dollar amount for all
fees charged to the account for paying
overdrafts. The credit union must
disclose separate totals for the statement
period and for the calendar year to date.
The total dollar amount includes per-
item fees as well as interest charges,
daily or other periodic fees, or fees
charged for maintaining an account in
overdraft status, whether the overdraft is
by check or by other means. It also
includes fees charged when there are
insufficient funds because previously
deposited funds are subject to a hold or
are uncollected. It does not include fees
for transferring funds from another
account to avoid an overdraft, or fees
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charged when the credit union has
previously agreed in writing to pay
items that overdraw the account and the
service is subject to 12 CFR part 226
(Regulation Z).

5. Fees for returning items unpaid. A
credit union that advertises the payment
of overdrafts must disclose a total dollar
amount for all fees charged to the
account for dishonoring or returning
checks or other items drawn on the
account. The credit union must disclose
separate totals for the statement period
and for the calendar year to date. Fees
imposed when deposited items are
returned are not included.

6. Waived fees. In some cases, a credit
union may provide a statement for the
current period reflecting that fees
imposed during a previous period were
waived and credited to the account.
Credit unions may, but are not required
to, reflect the adjustment in the total for
the calendar year to date. Such
adjustments should not affect the total
disclosed for fees imposed during the
current statement period.

7. Totals for the calendar year to date.
Some credit unions’ statement periods
do not coincide with the calendar
month. In such cases, the credit union
may disclose a calendar year-to-date
total by aggregating fees for 12 monthly
cycles, starting with the period that
begins during January and finishing
with the period that begins during
December. For example, if statement
periods begin on the 10th day of each
month, the statement covering
December 10, 2006 through January 9,
2007 may disclose the year-to-date total
for fees imposed from January 10, 2006
through January 9, 2007. Alternatively,
the credit union could provide a
statement for the cycle ending January
9, 2007, showing the year-to-date total
for fees imposed January 1, 2006
through December 31, 2006.

8. Itemization of fees. A credit union
may itemize each fee in addition to
providing the disclosures required by
§707.11(a)(1) of this part.

(a)(3) Time period covered by
disclosures

1. Periodic statement disclosures. The
disclosures under § 707.11(a)(1) of this
part must be included on periodic
statements provided by a credit union
reflecting the first statement period that
begins after the credit union advertises
the payment of overdrafts. For example,
if a member’s statement period typically
closes on the 15th of each month, a
credit union that promotes the payment
of overdrafts on July 1, 2006, must
provide the disclosures required by
§707.11(a)(1) of this part on subsequent
periodic statements for that member

beginning with the statement reflecting
the period from July 16, 2006 through
August 15, 2006. Only credit unions
that promote the payment of overdrafts
in an advertisement on or after July 1,
2006 must provide disclosures on
periodic statements under § 707.11(a)(1)
of this part.

(a)(5) Acquired accounts

1. Examples. As provided in
§707.11(a)(5) of this part, a credit union
that acquires share accounts through
merger must provide the disclosures
required by paragraph (a)(1) of this
section for the first statement period
that begins after the credit union
promotes the payment of overdrafts in
an advertisement that applies to the
acquired account. If the acquiring credit
union does not advertise the payment of
overdrafts, or the advertisement does
not apply to the acquired accounts, the
credit union need not provide the
disclosures required by § 707.11(a)(1) of
this part for the acquired accounts, even
if the credit union that previously held
the accounts advertised the payment of
overdrafts with respect to those
accounts.

(b) Advertising disclosures in
connection with overdraft services

1. Examples of credit unions
promoting the payment of overdrafts. A
credit union must include the
advertising disclosures in § 707.11(b)(1)
of this part if the credit union:

i. Promotes the credit union’s policy
or practice of paying overdrafts, unless
the service would be subject to 12 CFR
part 226 (Regulation Z). This includes
advertisements using print media such
as newspapers or brochures, telephone
solicitations, electronic mail, or
messages posted on an Internet site. But
see, § 707.11(b)(2) of this part for
communications that are not subject to
the additional advertising disclosures;

ii. Includes a message on a periodic
statement informing the member of an
overdraft limit or the amount of funds
available for overdrafts. For example, a
credit union that includes a message on
a periodic statement informing the
member of a $500 overdraft limit or that
the member has $300 remaining on the
overdraft limit, is promoting an
overdraft service.

iii. Discloses an overdraft limit or
includes the dollar amount of an
overdraft limit in a balance disclosed on
an automated system, such as a
telephone response machine, ATM
screen, or the credit union’s Internet
site. See, however, § 707.11(b)(3) of this
part.

2. Transfer services. The overdraft
services covered by § 707.11(b)(1) of this

part do not include a service providing
for the transfer of funds from another
share account of the member to permit
the payment of items without creating
an overdraft, even if a fee is charged for
the transfer.

3. Electronic media. The exception for
advertisements made through broadcast
or electronic media, such as television
or radio, does not apply to
advertisements posted on a credit
union’s Internet site, on an ATM screen,
provided on telephone response
machines, or sent by electronic mail.

4. Fees. The fees that must be
disclosed under § 707.11(b)(1) of this
part include per-item fees as well as
interest charges, daily or other periodic
fees, and fees charged for maintaining
an account in overdraft status, whether
the overdraft is by check or by other
means. The fees also include fees
charged when there are insufficient
funds because previously deposited
funds are subject to a hold or are
uncollected. The fees do not include
fees for transferring funds from another
account to avoid an overdraft or fees
charged when the credit union has
previously agreed in writing to pay
items that overdraw the account and the
service is subject to 12 CFR part 226
(Regulation Z).

5. Categories of transactions. An
exhaustive list of transactions is not
required. Disclosing that a fee may be
imposed for covering overdrafts
“created by check, in-person
withdrawal, ATM withdrawal, or other
electronic means would satisfy the
requirements of § 707.11(b)(1)(ii) of this
part where the fee may be imposed in
these circumstances. See comment
4(b)(4)-5 of this part.

6. Time period to repay. If a credit
union reserves the right to require a
member to pay an overdraft
immediately or on demand instead of
affording members a specific time
period to establish a positive balance in
the account, a credit union may comply
with § 707.11(b)(1)(iii) of this part by
disclosing this fact.

7. Circumstances for nonpayment. A
credit union must describe the
circumstances under which it will not
pay an overdraft. It is sufficient to state,
as applicable: “Whether your overdrafts
will be paid is discretionary and we
reserve the right not to pay. For
example, we typically do not pay
overdrafts if your account is not in good
standing, or you are not making regular
deposits, or you have too many
overdrafts.”

8. Advertising an account as “‘free.” If
the advertised account-related service is
an overdraft service subject to the
requirements of § 707.11(b)(1) of this
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part, credit unions must disclose the fee
or fees for the payment of each
overdraft, not merely that a cost is
associated with the overdraft service, as
well as other required information.
Compliance with comment 8(a)—10.v is

not sufficient.
* * * * *

[FR Doc. 05-23711 Filed 12-7-05; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-23187; Directorate
Identifier 2005-NM—-203-AD; Amendment
39-14397; AD 2005-25-04]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135BJ,
-135ER, —135KE, —135KL, —-135LR,
-145, -145ER, —145MR, -145LR,
-145XR, —145MP, and —145EP
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
EMBRAER Model EMB-135B], —135ER,
—135KE, —135KL, —135LR, —-145,
—145ER, —145MR, —145LR, —145XR,
—145MP, and —145EP airplanes. This AD
requires reviewing the airplane
maintenance records for recent reports
of vibration from the tail section or
rudder pedals. This AD also requires

repetitively inspecting the skin,
attachment fittings, and control rods of
rudder II to detect cracking, loose parts,
wear, or damage; and related
investigative/corrective actions if
necessary. This AD results from reports
of rudder vibration due to wear. We are
issuing this AD to prevent failure of
multiple hinge fittings, which could
result in severe vibration, and to prevent
failure of the rudder control rods, which
could result in jamming of the rudder II;
and possible structural failure and
reduced controllability of the airplane.

DATES: This AD becomes effective
December 23, 2005.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of December 23, 2005.

We must receive comments on this
AD by February 6, 2006.

ADDRESSES: Use one of the following
addresses to submit comments on this
AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility;
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e Fax: (202) 493—2251.

e Hand Delivery: Room PL—401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), P.O. Box
343—CEP 12.225, Sao Jose dos

SERVICE BULLETIN PROCEDURES

Campos—SP, Brazil, for service
information identified in this AD.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-2125; fax (425) 227—1149.

SUPPLEMENTARY INFORMATION:

Discussion

The Departmento de Aviacao Civil
(DAC), which is the airworthiness
authority for Brazil, notified us that an
unsafe condition may exist on all
EMBRAER Model EMB-135B], —135ER,
—135KE, —135KL, —135LR, —-145,
—145ER, —145MR, —145LR, —145XR,
—145MP, and —145EP airplanes. The
DAC advises that it has received reports
of rudder vibration. Investigation
revealed wear in the attachment flange
bushings of rudder II that progressed
over the hinge fittings of rudder II.
Investigation also revealed excessive
freeplay of the end-to-rod attachment of
the lower control rod on rudder II.
Failure of multiple hinge fittings could
result in severe vibration, and failure of
the rudder control rods could result in
jamming of the rudder II. These
conditions, if not corrected, could result
in possible structural failure and
reduced controllability of the airplane.

Relevant Service Information

EMBRAER has issued Alert Service
Bulletins 145LEG-55—A010, dated
August 26, 2005, and 145-55—A036,
Revision 01, dated September 5, 2005.
The following table identifies the
actions described in the service
bulletins, which are divided into six
parts.

Part Action Condition Related investigative and corrective actions
[, Visual inspection of the rudder | Crack .......cccccovvcieeeiiiiniieeenns Repair or replacement of the affected area.
Il skin.
Inspection of the rudder Il con- | Relative movement between a | Replacement of the control rod.
trol rods. control rod and its rod end.
Detailed visual inspection of Wear or damage at only one Part(s) I, lll, IV, or V, as applicable, of the service bulletin.
the rudder Il attachment fit- attachment. Parts II, 11, IV, and V of the service bulletin.
tings. Wear or damage at more than
one attachment.
=V o, Dimensional inspection of Adequate measurements ........ Part VI of the service bulletin.

hinge attachment points I, II,
1, and IV.

Install washers in hinge fittings

Install washers in control rod
assembly.

Measurements within certain
limits.

Measurements for the bushing
less than certain limits.

Group and modification status

Modification status

Replacement of the bolt and/or bushing, and accomplishment
of the remaining parts of the service bulletin.
Repair as approved by EMBRAER.

Installation as specified in Figure 4 of the service bulletin, or
restoration of modified airplanes as specified in the airplane
maintenance manual (AMM).

Installation as specified in Figure 5 of the service bulletin, or
restoration of modified airplanes as specified in the AMM.
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Accomplishing the actions specified
in the service information is intended to
adequately address the unsafe
condition. The DAC mandated the
service bulletins and issued Brazilian
emergency airworthiness directive
2005—-09-02R1, dated November 3,
2005, to ensure the continued
airworthiness of these airplanes in
Brazil.

The service bulletins refer to
EMBRAER Service Bulletins 145LEG—
55-0008, Revision 01, dated January 14,
2005; 145LEG-55-0009, dated June 21,
2004; and 145-55—0034, Revision 01,
dated January 14, 2005, as additional
sources of service information for
installing washers in the rudder II hinge
fittings and control rod assembly.

FAA’s Determination and Requirements
of This AD

These airplane models are
manufactured in Brazil and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DAC has
kept the FAA informed of the situation
described above. We have examined the
DAC’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Therefore, we are issuing this AD to
prevent failure of multiple hinge
fittings, which could result in severe
vibration, and to prevent failure of the
rudder control rods, which could result
in jamming of the rudder II; and
possible structural failure and reduced
controllability of the airplane. This AD
requires reviewing the airplane
maintenance records for recent reports
of vibration from the tail section or
rudder pedals. This AD also requires the
actions specified in the service
information described previously,
except as discussed below.

Differences Between AD and Service
Information/Brazilian Airworthiness
Directive

The Brazilian airworthiness directive
allows operators up to 20 flight hours/
cycles to inspect airplanes that
experienced vibration from the tail
section or rudder pedals. However, for
vibration reported before the effective
date of the AD, to avoid unnecessary
burden on operators, this AD requires
compliance for the initial inspection
within 2 days after the records review.
And, for vibration reported after the
effective date of the AD, the AD will

require an inspection before the next
flight. We have not received data to
substantiate the continued safe
operation of airplanes with reported
vibration. However, if EMBRAER
provides inspection criteria or analyses
that would substantiate continued
operational flight for the specified time
period, we may consider further
rulemaking in the future.

The service bulletins specify to
contact the manufacturer for
instructions on how to repair certain
conditions, but this AD requires
repairing those conditions using a
method that we or the DAC (or its
delegated agent) approve. In light of the
type of repair that would be required to
address the unsafe condition, and
consistent with existing bilateral
airworthiness agreements, we have
determined that, for this AD, a repair we
or the DAC approve under those
conditions would be acceptable for
compliance with this AD.

Clarification of Inspection Terminology

Where Part I of the service bulletins
refers to inspections for discrepancies of
the rudder II, we have determined that
these procedures should be described as
a “detailed inspection.” Note 1 in this
AD defines this type of inspection.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD; therefore, providing notice and
opportunity for public comment before
the AD is issued is impracticable, and
good cause exists to make this AD
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements that affect flight safety and
was not preceded by notice and an
opportunity for public comment;
however, we invite you to submit any
relevant written data, views, or
arguments regarding this AD. Send your
comments to an address listed in the
ADDRESSES section. Include “Docket No.
FAA-2005-23187; Directorate Identifier
2005-NM-203—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the AD that might suggest a
need to modify it.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of that web site, anyone

can find and read the comments in any
of our dockets, including the name of
the individual who sent the comment
(or signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or you may visit
http://dms.dot.gov.

Examining the Docket

You may examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the Docket
Management System receives them.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and
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3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends §39.13
by adding the following new
airworthiness directive (AD):

2005-25-04 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-14397. Docket No.
FAA-2005-23187; Directorate Identifier
2005-NM-203—-AD.

Effective Date

(a) This AD becomes effective December
23, 2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all EMBRAER Model
EMB-135BJ, —135ER, —35KE, —135KL,
—135LR, —145, —145ER, —-145MR, —-145LR,
—145XR, —145MP, and —145EP airplanes;
certificated in any category.

Unsafe Condition

(d) This AD results from reports of rudder
vibration due to wear. We are issuing this AD
to prevent failure of multiple hinge fittings,
which could result in severe vibration, and
to prevent failure of the rudder control rods,
which could result in jamming of the rudder
II; and possible structural failure and reduced
controllability of the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Records Review

(f) Within 5 days after the effective date of
this AD: Review the airplane maintenance

records to determine whether any vibration
from the tail section or rudder pedals was
reported within 120 flight hours or 100 flight
cycles before the effective date of this AD.

Inspection

(g) At the applicable time specified in
paragraph (g)(1) or (g)(2) of this AD: Do a
detailed inspection of the skin, attachment
fittings, and control rods of rudder II to
detect cracks, loose parts, wear, or damage.
Inspect in accordance with the
Accomplishment Instructions of EMBRAER
Alert Service Bulletin 145LEG-55—-A010,
dated August 26, 2005 (for Model EMB—
135B] airplanes); or 145-55—-A036, Revision
01, dated September 5, 2005 (for all other
airplanes). Do all related investigative/
corrective actions before further flight by
doing all applicable actions specified in the
service bulletin; except as required by
paragraph (i) of this AD. Repeat the
inspection at intervals not to exceed 2,500
flight hours, except as required by paragraph
(h) of this AD.

(1) If any vibration was reported during the
time period specified in paragraph (f) of this
AD, inspect within 2 days after the records
review.

(2) If no vibration was reported during the
time period specified in paragraph (f) of this
AD, except as required by paragraph (h) of
this AD, inspect before the later of:

(i) 2,500 total accumulated flight hours.

(ii) 600 flight hours or 500 flight cycles,
whichever occurs first, after the effective date
of this AD.

Note 1: For the purposes of this AD, a
detailed inspection is: “An intensive
examination of a specific item, installation,
or assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at an intensity deemed appropriate.
Inspection aids such as a mirror, magnifying
lenses, etc., may be necessary. Surface
cleaning and elaborate procedures may be
required.”

(h) If any vibration from the tail section or
rudder pedals is reported after the effective
date of this AD, do the inspection specified
in paragraph (g) of this AD before the next
flight. Repeat the inspection thereafter at
intervals not to exceed 2,500 flight hours.

Note 2: EMBRAER Alert Service Bulletin
145LEG-55—-A010, dated August 26, 2005,
and 145-55—A036, Revision 01, dated
September 5, 2005; refer to EMBRAER
Service Bulletins 145LEG-55-0008, Revision
01, dated January 14, 2005, 145LEG-55—
0009, dated June 21, 2004, and 145-55-0034,
Revision 01, dated January 14, 2005, as
additional sources of service information for
installing washers in the rudder II hinge
fittings and control rod assembly.

Exceptions to Service Bulletin Specifications

(i) Where EMBRAER Alert Service
Bulletins 145LEG-55—-A010 and 145-55—
A036 specify to contact EMBRAER for repair
instructions, operators must perform the
repair before further flight using a method
approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the

Departmento de Aviacao Givil (or its
delegated agent).

(j) Although EMBRAER Alert Service
Bulletins 145LEG-55—A010 and 145-55—
A036 recommend sending a report of the
inspection results to the manufacturer, this
AD does not require a report.

Credit for Prior Accomplishment of Earlier
Service Bulletin

(k) For Model —135ER, —135KE, —135KL,
—135LR, —145, —145ER, —-145MR, —-145LR,
—145XR, —145MP, and —145EP airplanes:
Accomplishment of the inspection and
applicable related investigative/corrective
actions before the effective date of this AD,
in accordance with EMBRAER Alert Service
Bulletin 145-55—-A036, dated August 20,
2005, is acceptable for compliance with the
corresponding requirements of this AD.

Alternative Methods of Compliance
(AMOCs)

(1)(1) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

(2) Before using any AMOC approved in
accordance with §39.19 on any airplane to
which the AMOC applies, notify the
appropriate principal inspector in the FAA
Flight Standards Certificate Holding District
Office.

Related Information

(m) Brazilian emergency airworthiness
directive 2005—-09-02R1, dated November 3,
2005, also addresses the subject of this AD.

Material Incorporated by Reference

(n) You must use EMBRAER Alert Service
Bulletin 145LEG-55—-A010, dated August 26,
2005; or EMBRAER Alert Service Bulletin
145-55—A036, Revision 01, dated September
5, 2005; as applicable, to perform the actions
that are required by this AD, unless the AD
specifies otherwise. The Director of the
Federal Register approved the incorporation
by reference of these documents in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Contact Empresa Brasileira de
Aeronautica S.A. (EMBRAER), P.O. Box
343—CEP 12.225, Sao Jose dos Campos—SP,
Brazil, for a copy of this service information.
You may review copies at the Docket
Management Facility, U.S. Department of
Transportation, 400 Seventh Street, SW.,
room PL—401, Nassif Building, Washington,
DC; on the Internet at http://dms.dot.gov; or
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at the NARA,
call (202) 741-6030, or go to http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Renton, Washington, on
November 2, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-23656 Filed 12—7-05; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket FAA 2005-20248; Airspace Docket
05-AWP-13]

Established Class D Airspace; Front
Range Airport, Denver, CO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects an error
in the altitude description of a final rule
that was published in the Federal
Register on June 28, 2005, (70 FR
37028), Airspace Docket No. 05—AWP—
1.

EFFECTIVE DATE: 0901 UTC, February 16,
2006.

FOR FURTHER INFORMATION CONTACT:
Larry Tonish, Federal Aviation
Administration, Western Terminal
Operations, 15000 Aviation Boulevard,
Lawndale, CA 90261; telephone (310)
725-6539.

SUPPLEMENTARY INFORMATION:

History

On June 28, 2005, Airspace Docket
No. 05—~AWP-1 was published in
Federal Register (70 FR 37028),
establishing Class D airspace at Front
Range Airport, Denver, CO. In that rule,
the airspace altitude description was not
correct. This action corrects that error.

Correction to Final Rule

m Accordingly, pursuant to the authority
delegated to me, the legal description
for the airspace altitude for Class D
airspace at Front Range Airport, Denver,
CO, as published in the Federal Register
on June 28, 2005, (70 FR 37028), and
incorporated by reference in 14 CFR
71.1, is corrected as follows:

PART 71—[AMENDED]

§71.1 [Amended]

m The incorporation by reference in 14
CFR part 71.1 of the Federal Aviation
Administration Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

Paragraph 5000 Class D Airspace area
extending upward from the surface of the
earth.

* * * * *

ANM COD Front Range Airport, Denver,
CO [NEW]

Front Range Airport, Denver, CO
(Lat. 39°47°07” N, long‘ 104°32735” W)

That airspace extending upward from the
surface to but not including 8,000 feet MSL
within a 5.1 nautical mile radius of the Front
Range Airport, Denver, CO, excluding the
Denver International Airport Class B. This
Class D airspace area is effective during the
specific days and times established in
advance by a Notice to Airmen. The effective
days and times will thereafter be
continuously published in the Airport/
Facility Directory.

* * * * *

Issued in Los Angeles, California on
November 18, 2005.

Tony DiBernardo,

Acting Area Director, Western Terminal
Operations.

[FR Doc. 05-23756 Filed 12—7-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2003-22496; Airspace
Docket No. 04-ANM-26]

RIN 2120-AA66

Amendment to Jet Route J-158; ID

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises a segment
of Jet Route J-158 between the Malad
City, ID, Very High Frequency Omni-
directional Range/Distance Measuring
Equipment (VOR/DME) and the Muddy
Mountain, WY, Very High Frequency
Omni-directional Range/Tactical Air
Navigation (VORTAGC). Specifically, the
FAA is realigning the route from Malad
City, ID, to Big Piney, WY, VOR/DME to
Muddy Mountain, WY. This action
replaces an airway segment taken out of
service, reduces controller workload,
and enhances the National Airspace
System.

EFFECTIVE DATE: 0901 UTC, February 16,
2006.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules, Office of
System Operations Airspace and AIM,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-8783.

SUPPLEMENTARY INFORMATION:

History

On October 4, 2005, the FAA
published in the Federal Register a
notice of proposed rulemaking to revise
J-158 between the Malad City, ID, VOR/
DME and the Muddy Mountain, WY,

VORTAC (70 FR 57806). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal. No
comments were received. With the
exception of editorial changes, this
amendment is the same as that proposed
in the notice.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 to
revise a segment of J-158. This
amendment would insert a segment
extending from Malad City, ID, VOR/
DME to Big Piney, WY, VOR/DME to
Muddy Mountain, WY, VORTAC, and
restores the use of J-158 between Malad
City and Muddy Mountain.

Domestic Jet Routes are published in
paragraph 2004 of FAA Order 7400.9N
dated September 1, 2005, and effective
September 15, 2005, which is
incorporated by reference in 14 CFR
71.1. The domestic Jet Route listed in
this document will be published
subsequently in the order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.
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§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9N,
Airspace Designations and Reporting
Points, dated September 1, 2005, and
effective September 15, 2005, is
amended as follows:

Paragraph 2004 Jet Routes

* * * * *

J-158 [Revised]

From Mina, NV, via Lucin, UT; Malad City,
ID; Big Piney, WY; Muddy Mountain, WY;
Rapid City, SD; to Aberdeen, SD.

* * * * *

Issued in Washington, DG, on December 1,
2005.

Edith V. Parish,

Manager, Airspace and Rules.

[FR Doc. 05-23758 Filed 12—7-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 172

[Docket No. 1994F-0153] (formerly Docket
No. 94F-0153)

Food Additives Permitted for Direct
Addition to Food for Human
Consumption; Synthetic Fatty
Alcohols

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of n-octanol (n-octyl
alcohol) produced by a new
manufacturing process, the
hydrodimerization of 1,3-butadiene.
This action is in response to a petition
filed by Kuraray International Corp.
DATES: This rule is effective December 8,
2005. Submit written or electronic
objections and requests for a hearing by
January 9, 2006. See section VI of this
document for information on the filing
of objections. The Director of the Office
of the Federal Register approves the
incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51 of certain publications in
new §172.864(a)(3) (21 CFR
172.864(a)(3)) as of December 8, 2005.
ADDRESSES: You may submit written or
electronic objections and requests for a
hearing, identified by Docket No.
1994F-0153, by any of the following
methods:

Electronic Submissions

Submit electronic submissions in the
following ways:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Agency Web site: http://
www.fda.gov/dockets/ecomments.
Follow the instructions for submitting
comments on the agency Web site.

Written Submissions

Submit written submissions in the
following ways:

e FAX:301-827-6870.

e Mail/Hand delivery/Courier (for
paper, disk, or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

To ensure more timely processing of
submissions, FDA is no longer accepting
submissions sent to the agency by e-
mail. FDA encourages you to continue
to send electronic submissions by using
the Federal eRulemaking Portal or the
agency Web site, as described in the
Electronic Submissions portion of this
section of this document.

Instructions: All submissions received
must include the agency name and
docket number and regulatory
information number (RIN) (if a RIN
number has been assigned) for this
rulemaking. All objections received may
be posted without change to http://
www.fda.gov/ohrms/dockets/
default.htm, including any personal
information provided. For detailed
instructions on submitting objections,
see the “Objections” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.fda.gov/ohrms/dockets/
default.htm and insert the docket
number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Raphael A. Davy, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740,
301-436-1272.

SUPPLEMENTARY INFORMATION:

I. Background

In a notice published in the Federal
Register of May 26, 1994 (59 FR 27281),
FDA announced that a food additive
petition (FAP 4A4419) had been filed by

Kuraray International Corp., c/o 1001 G
St. NW., Washington, DC 20001. The
petition proposed to amend the food
additive regulations in § 172.864
Synthetic fatty alcohols (21 CFR
172.864) to provide for the safe use of
n-octanol produced by a new
manufacturing process, the
hydrodimerization of 1,3-butadiene.
Subsequently, Kuraray America, Inc.,
notified the agency of the merging of
Kuraray International Corp., into
Kuraray America, Inc., and the transfer
of ownership of the petition (FAP
4A4419) to Kuraray America, Inc.

n-Octanol (n-octyl alcohol)
synthesized by the proposed
manufacturing process is intended for
use in the same manner as n-octanol
prepared by other manufacturing
processes under § 172.864.

In evaluating the safety of n-octanol
synthesized by the proposed
manufacturing process, FDA has
reviewed the safety of the additive and
the chemical impurities that may be
present in it resulting from its
manufacturing process. Although n-
octanol has not been shown to cause
cancer, it may contain minute amounts
of residual precursor as an impurity
resulting from its method of production.
In particular, n-octanol may contain
traces of the precursor, 1,3-butadiene,
which has been shown to cause cancer
in test animals. Residual amounts of
reactants and their impurities are
commonly found as contaminants of
chemical products, including food
additives.

II. Determination of Safety

Under the general safety standard in
section 409 of the Federal Food, Drug,
and Cosmetic Act (the act) (21 U.S.C.
348), a food additive cannot be
approved for a particular use unless a
fair evaluation of the data available to
FDA establishes that the additive is safe
for that use. FDA’s food additive
regulations (21 CFR 170.3(i)) define safe
as a “reasonable certainty in the minds
of competent scientists that the
substance is not harmful under the
intended conditions of use.”

The food additives anticancer, or
Delaney, clause of the act (section
409(c)(3)(A)) provides that no food
additive shall be deemed safe if it is
found to induce cancer when ingested
by man or animal, or if it is found, after
tests which are appropriate for the
evaluation of the safety of food
additives, to induce cancer in man or
animal. Importantly, however, the
Delaney clause applies to the additive
itself and not to impurities in the
additive. That is, where an additive
itself has not been shown to cause
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cancer, but contains a carcinogenic
impurity, the additive is evaluated
properly under the general safety
standard using risk assessment
procedures to determine whether there
is reasonable certainty that no harm will
result from the intended use of the
additive (Scottv. FDA, 728 F.2d 322 (6th
Cir. 1984)).

In evaluating the safety of a food
additive, FDA customarily reviews the
available data on each relevant chemical
impurity to determine whether the
chemical induces tumors in animals or
humans. If FDA concludes that the
chemical impurity causes cancer in
animals or humans, the agency
calculates the unit cancer risk for the
chemical and the upper-bound limit of
lifetime human cancer risk from the
chemical’s presence in the additive.

In some instances, the available data
and information may not allow the
agency to determine whether a
particular chemical impurity in a food
additive is a carcinogen via ingestion.
However, the available data may
suggest, but not establish definitively,
that the impurity poses a human cancer
risk via this route. In such
circumstances, the agency may perform
a risk assessment based upon the
available data and the assumption that
the impurity is carcinogenic via
ingestion. This approach permits the
agency to determine whether there is a
reasonable certainty that no harm will
result from the petitioned use of the
food additive, even though the
carcinogenic status of the impurity is
not clearly established. FDA followed
this approach to determine whether
there is a reasonable certainty that no
harm will result from the food additive
use of n-octanol synthesized by
hydrodimerization of 1,3-butadiene. In
doing so, FDA assumed that 1,3-
butadiene, an impurity in the additive,
would also be carcinogenic when
administered by ingestion.

A. Evaluation of the Petitioned Use of
the Additive Produced by the New
Manufacturing Process

n-Octanol produced by the proposed
manufacturing process, the
hydrodimerization of 1,3-butadiene, is
intended to be used in the same manner
as currently permitted synthetic and
naturally derived n-octanol. Therefore,
FDA concludes that the proposed
amendment to the regulation providing
for the petitioned manufacturing
process for n-octanol will not result in
a change in the daily intake of the
additive n-octanol because no new uses
are proposed. Thus, the only new issue
is human exposure to 1,3-butadiene
from food containing n-octanol

produced by the new manufacturing
process.

FDA has evaluated the safety of n-
octanol produced by the new
manufacturing process, under the
general safety standard, and concludes
that the use of the resulting additive is
safe. In reaching this conclusion, FDA
reviewed relevant toxicological data on
1,3-butadiene and used risk assessment
procedures to estimate the upper-bound
limit of lifetime human risk presented
by levels that may be present in the
petitioned additive.

The risk evaluation of 1,3-butadiene
has two aspects: (1) Assessment of
exposure to 1,3-butadiene from the
petitioned use of n-octanol produced by
the new manufacturing process and (2)
extrapolation of the risk observed in the
animal bioassays to the conditions of
exposure to humans.

B. 1,3-Butadiene

In one long-term inhalation study in
mice, 1,3-butadiene has been reported to
induce a variety of tumors, including in
the hematopoietic system, heart, lung,
forestomach, liver, Harderian gland,
brain, and kidney in both sexes and
tumors of the ovaries and mammary
gland in female mice (Ref. 1). 1,3-
Butadiene also has been reported to
induce tumors of the pancreas and testis
in male rats and tumors of the uterus,
mammary gland, and thyroid in female
rats in another long-term inhalation
study (Refs. 2 and 3). FDA does not
believe, however, that these inhalation
studies are necessarily determinative of
the carcinogenic potential of 1,3-
butadiene when administered orally, the
route of human exposure to food
additives.

No long-term studies are available in
which 1,3-butadiene was administered
to test animals orally. Therefore, the
agency has performed a carcinogenicity
risk assessment for 1,3-butadiene based
on the assumption that 1,3-butadiene
would induce tumors in animals and
humans if administered orally and that
its potency by the oral route of exposure
would be no greater than its potency by
the inhalation route of exposure (the
predominant route of exposure). In this
risk assessment the agency utilized data
on female mice from an inhalation study
of 1,3-butadiene to calculate a unit
cancer risk of 1.4 (milligrams per
kilograms (kg) body weight per day) !
for 1,3-butadiene (Ref. 4).

1,3-Butadiene was not detected in the
product. However, based on the limit of
detection, FDA has estimated the
exposure to 1,3-butadiene from the
petitioned use of the subject additive
would not exceed 0.63 parts per trillion
in the daily diet (3 kg), or 1.9 nanograms

per person per day (Refs. 5 and 6).
Based on this estimate and the
assumption that 1,3-butadiene would
induce tumors with the same potency in
an oral study as it did in the mouse
inhalation study, FDA estimates that the
upper-bound limit of lifetime human
risk from butadiene exposure as a result
of the petitioned used of the subject
additive would be 4.4 x 108 (Ref. 4).
Because of the numerous conservative
assumptions used in calculating the
exposure estimate, the actual lifetime-
averaged individual exposure to 1,3-
butadiene is likely to be substantially
less than the estimated exposure, and
therefore, the probable lifetime human
risk would be less than the upper-bound
limit of lifetime human risk. Thus, the
agency concludes that there is
reasonable certainty that no harm from
exposure to 1,3-butadiene would result
from the petitioned use of the additive.

C. Need for Specifications

The agency also has considered
whether specifications are necessary to
control the amount of 1,3-butadiene
present as an impurity in the food
additive. The agency finds that
specifications are not necessary for the
following reasons: (1) The agency would
not expect 1,3-butadiene to become a
component of food at other than
extremely low levels because of its
volatility and the low levels at which
1,3-butadiene (below detection limit)
may be expected to remain as an
impurity following production and
purification of the additive and (2) the
upper-bound limit of lifetime human
risk from exposure to 1,3-butadiene is
very low, 4.4 x 108,

II1. Conclusion

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that the proposed use of the
additive produced by the new
manufacturing process is safe, and,
therefore, the regulations in § 172.864
should be amended as set forth in this
document.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person (see
FOR FURTHER INFORMATION CONTACT). As
provided in § 171.1(h), the agency will
delete from the documents any
materials that are not available for
public disclosure before making the
documents available for inspection.
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IV. Environmental Impact

The agency has carefully considered
the potential environmental effects of
this final rule. FDA has concluded that
the action will not have a significant
impact on the human environment, and
that an environmental impact statement
is not required. The agency’s finding of
no significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Division of Dockets Management
(see ADDRESSES) between 9 a.m. and 4
p-m., Monday through Friday.

V. Paperwork Reduction Act of 1995

This final rule contains no collection
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VI. Objections

Any person who will be adversely
affected by this regulation may file with
the Division of Dockets Management
(see ADDRESSES) written or electronic
objections. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
are to be submitted and are to be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Division of Dockets Management
between 9 a.m. and 4 p.m., Monday
through Friday.
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List of Subjects in 21 CFR Part 172

Food additives, Incorporation by
reference, Reporting and recordkeeping
requirements.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 172 is
amended as follows:

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN
CONSUMPTION

m 1. The authority citation for 21 CFR

part 172 continues to read as follows:
Authority: 21 U.S.C. 321, 341, 342, 348,

371, 379e.
